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Human Rights in International Development Co-operation:

Between Politics and Policy

Katarina Tomagevski'

Introduction

The rhetoric of international development co-operation of the 1990s promises to
enhance human rights in aid receiving countries while, in practice, potential aid
recipients are penalized for human rights violations through aid cutoffs. These two
facets of international development co-operation pressurize it in opposite directions:
policy points in the direction of aid in order to help states improve human rights
protection, while politics points in the opposite, namely punitive direction, the
imposition of economic sanctions as a response to human rights violations. This
requires posing the inevitable question: can human rights be promoted through the
granting of aid as well as through its denial? Although one would intuitively discard
a possibility of trying to achieve the same end by using mutually contradictory
means, the contemporary pattern of international development co-operation reveals
a mismatch between its rhetoric and its practice, thus necessitating the posing of this
question. This paper argues that the main reasons for this mismatch between
rthetoric and practice lie in the simultaneous but separate development of aid,
development and human rights during the past decades. Their rhetorical merger has
not been based on their conceptual integration but rather on a mosaic of diverse,
often mutually conflicting, ends and means. This rhetorical merger created,
however, expectations which are continuously contradicted by aid practice. This
paper chronologizes the separate evolution of development, human rights and aid,
discusses their rhetorical merger, and highlights the main obstacles for a unified

global policy that would translate rhetoric into reality.




The rhetoric of international development co-operation is generated within inter-
governmental political bodies, while operative rules defining development and
moulding aid to fit the constantly changing definition of development originate
from inter-governmental bodies which are dealing with economic governance. The
abyss between political and economic governance is evidenced in the rhetoric of
international development co-operation (generated by the General Assembly of the
United Nations) which is not reflected in the pattern of aid because the latter
emanates from the operative rules established by the international donor .
community. The third area, human rights, is governed by yet another set of separate
substantive and procedural rules, which combine political governance with law-
making while increasingly excluding economic governance. Merging the three, as
the rhetoric of international development co-operation has apparently done, creates
a bewildering mosaic of appearances and realities, which this paper tries to
disentangle, describe and discuss in order to reconstruct the path thus travelled and

highlight the reasons for the many contradictions created through this process.

Reality, being unruly, does not readily fit into a coherent conceptual framework.
The language of international development co-operation, developed on the basis of
the UN Charter, becomes aid already at the level of the donors’ statistics.” The
employed rhetoric, the underlying concepts, and the structures and processes
through which the officially proclaimed policy is interpreted and applied requires
a study on three levels. At the global level, one might be tempted to refer to ‘the
international community’ as an entity within which international policy concerning
development co-operation is generated, but two distinct sets of policies emerge
from entities where both recipients and donors are represented and those where the
donor countries have the sole or decisive voice. These two separate and different
processes defy a reference to a ‘global governance’ that would establish a blueprint

for development and aid. At the level of an individual donor country, the
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formulation of development co-operation (or aid) policy reflects the multiple
expectations upon it, from the alleviation of poverty in developing countries to the
export of donor’s products and services, from the advancement of women through
separate funds and project to the enhancement of human rights by aid suspensions
or cutoffs. It 1s at this domestic level that the complexity of international
development co-operation emerges in full: aid policy routinely combines diverse
and often contradictory ends and means, while its practice routinely reflects the
dynamics of domestic politics rather that the officially proclaimed aid policy. The.
thrust of this paper is to analyse the interplay between aid, development and human
rights from the human rights perspective. It argues that human rights were designed
as safeguards against the abuse of power by the state, aiming to protect individuals
against their own government. The addition of human rights to the existing aid
policies in the 1970s removed human rights from their original purview - they were
to be promoted and/or protected by a government other than one’s own. The lack
of political accountability or legal responsibility of a foreign government with
regard to the human rights of people it has rhetorically committed itself to promote
and/or protect created the background for the contemporary confusion. It is possible
for donors to claim that they are promoting human rights in other countries through
their aid as well as to assert that they are protecting human rights in other countries
by denying them aid. People whose rights are in question have neither political
rights through which they could hold the donor accountable nor access to a legal
remedy through which they could hold that donor responsible for violating their

rights.

Evolution of the basic terms and underlying concepts
An inquiry into the fate of human rights fare in international development co-
operation necessitates tracing the evolution of the basic concepts, those of

development and human rights, and then looking at international development co-




operation (or aid) as a framework within which the two overlap. The haphazard
evolution of the three key concepts - development, rights and aid - as separate items
on the agenda of the United Nations makes such an approach difficult but not
mmpossible. Aid and human rights had appeared with the birth of the United Nations
but the term ‘development’ followed later, to obtain its political weight in after the
first wave of political independence for former colonies in the 1960s, to become the

political battleground in the 1970s.

In an ideal world, human rights would be defined as the end and means of
development and the process of development would be facilitated through
international co-operation. In this world of ours, human rights and development
have been subjected to endless attempts at a merger (notably through the right to
development) none of which succeeded. International development co-operation
underwent numerous ups and downs, never coming close to meeting the existing
needs and in the 1990s threatening to cﬁsappear through its constant downwards

trend.

The linkage between human rights and development co-operation was forged
negatively, through the institutionalization of a punitive linkage between human
rights violations and aid flows. This had first been done bilaterally in the 1970s and
in the 1990s on the multilateral level. This punitive linkage aimed at dissociating the
donor countries from abuses carried out in the recipients of their aid. This

orientation has been followed by donors (both bilateral and multilateral) ever since.

Paradoxically, the conceptual linkage between development and human rights was
argued in the 1970s in terms of rights of states within the United Nations, intending
to affirm the rights of the developing countries against the industrialized countries.

The battle for a new international economic order tried to replicate the human rights




rationale to inter-state relations. This undermined rather than enhanced the status of
human rights in development because their original purpose - to protect individuals

against abuse of power by their state - was marginalized.

The role of states as protectors of their populations in inter-state relations is as old
as international law itself. It did not benefit from the addition of the human rights
language, while undermining it through the removal of this discourse to a subject-
matter for which it was not intended. At the time when the first donors’ practices.
introduced the punishment of a whole country through denials of aid for human
rights violations by its government, the blurring of the distinction between the
government and the population through the use of the rights-language for both
further confused issues. Recipient governments were asserting their right to claim
aid in the name of their population, while the potential donor justified denials of aid
to those governments, also in the name of the rights of their population. This over-
extension of the rights-language undermined the original purpose of human rights

to protect the population from abuses of power by governments.

The apparent initial human-rights commitment was attained within the United
Nations in 1946-48 but it led to condemning individual governments as violators in
1967 and was followed in 1970 by the empowerment of the UN to investigate
violations. Economic sanctions preceded multilateral determinations of violators or
violations, however. Economic sanctions were institutionalized as a response to
violations in the 1970s, reinforcing and globalizing donors’ unilateralism in the
1990s. This created two parallel tracks, with the United Nations condemning
violators by a majority vote and rarely following this up with economic sanctions,
while the international donor community (led by the USA as it used to be the biggest
donor in the previous decades) globalized unilateral identifications and punishment

of violators following the US model.




International development co-operation originated from the post-war commitments
towards building an international community (exemplified by the United Nations)
through joint efforts of states. The UN Charter committed individual member states
to the protection of human rights as well as to their promotion through international
co-operation. The term ‘development’ did not exist at the time because a minute
minority of the UN's early membership were developing countries. With the process
of decolonization the number of developing countries grew and with it their political.
voice within the United Nations. A large number of policy-documents have been
adopted to sculpt international development co-operation for the benefit of
developing countries. Such policies have routinely been adopted by majority vote
and resisted by the minority of donors, who have been the principal addressees. Co-
operation remained discretionary, dependent on the decision of each donor country
as to who to co-operate with, why and how, and thus subject to domestic political
processes. Donors' policies were (anq are) similar in their affirmation of a
commitment to the eradication of poverty, or improvement of living conditions, or,
more recently, human rights. Donors’ practices, however, reveal a great deal of
difference in the meaning attributed to such commitments, whether it is human

rights or development.

Development

The word development did not exist when the United Nations was established as the
embodiment of the international community. The Charter committed the UN to
‘solving international problems of an economic, cultural or humanitarian character’
but a proposal to establish an Economic and Employment Commission to deal with
‘economic development of under-developed areas,’ > had been rejected before the
UN was set up. The term developing countries was first used in 1960, and one year

later the US President proposed a United Nations Development Decade. His




proposal was accepted, and the UN Development Decade launched ‘as the first
world-wide effort to give substance to the solemn undertaking, embodied in the
Charter of the United Nations, to promote social progress and better standards of

living in larger freedom.’ 4

Table 1, Changing visions of development: The four United Nations Development
Decades, illustrates how much the definition of what development should be has
changed. Aid, or international development co-operation, changed as well,
conforming to the vision of development at the time. In the 1960s the terminology
was blurred and under-developed countries was used alongside developing
countries, the path towards development was seen in industrialization, while the role
of the state in directing developed was reflected in the prominence of development
planning. The 1970s were defined by the battle for (and against) a new international
economic order and the potential for the developing countries found in their natural
resources. Social development was defined as modernization. The 1980s marked a
wide gap between the rhetoric of international development co-operation and its
practice. The rhetoric affirmed ‘greater flows of financial resources’ and ‘additional
external resource transfers’ to the developing countries, while the practice
introduced structural adjustment programmes which led to reverse resource transfers
through debt repayment. By the 1990s, human rights for the first time entered the
UN’s development planning rhetoric, which attempted to continue optimistic
projections (‘accelerated development’ or ‘strengthened international co-operation’),

uninhibited by the failure of the previous three development decades.

Initial proposals had been made between 1957 and 1961 to ‘formulate a statement
of the economic objectives of the United Nations and the principles of international

cooperation best suited to promote them’ but this was never done.
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A multitude of various resolutions, declarations, plans of action, programmes, funds,
inter-agency task forces, system-wide co-operation fora, or focal points have
emerged to address the myriad of development-related issues. It is not surprising
that this became a fiercely criticised part of the UN work as the Organization turned
fifty. One part of the problem was that ‘development’ was being constantly defined
and re-defined, another that the majority of UN members might have had the wish
to define development and facilitate it through international co-operation, but it did

not have powers to do so.

The different visions of the role of the people that were subsumed under the term
‘development’ by the United Nations, illustrated in Table 1, portray the path
travelled thus far. People were in the 1960s defined solely in terms of their
productivity and had to wait for a verbal recognition of their rights till the 1990s.
The substantially changed role of the state is illustrated in the initial commitment to
development planning which later changed to the affirmation of the role of the free
market and the private sector. The challnging deﬁnition of development made a
linkage between human rights and development a challenging conceptual task.
During the 1950s, no assertion of the need for such a linkage was articulated within
the United Nations. As Chart 2, Development and human rights on the UN agenda
shows, explicit links were made in the 1970s to focus on the right to development
in the 1980s. The affirmation of that right by a majority vote in 1986 and its
confirmation through consensus in the 1990s masked the underlying disagreement:
the right to development intended to bestow rights upon states, peoples and
individuals without obtaining an agreement on the corollary bearers of the
corresponding obligations. Because law is symmetrical, rights cannot exist without
corresponding duties nor can freedoms be viable without accompanying
responsibilities. An attempt to assert that individuals, peoples and states have a right

to development without specifying the subjects burdened with the corresponding




duties and responsibilities led to a conceptual confusion, which was exacerbated by
the lack of a common definition of what is meant by ‘development’ to which these

diverse actors had a right to.

The impossibility to reach a political agreement on the right to development, or
even human rights in development, was overcome in the 1990s through a
rhetorical inclusion of the right to development in the final documents of the
series of global conferences sponsored by the United Nations, from the Vienna
Conference on Human Rights in 1993 to the Beijing Conference on Women in
1996. The UN human rights bodies continued, however, setting up different
expert bodies striving to overcome political disagreements about moving beyond
rhetoric, without success. The inter-governmental bodies dealing with economic
governance have reflected the continuing rejection of the right to development by

never using this term.

Chart 2 shows the term development em&larged on tﬁe UN agenda in the 1960s, when
former colonies started gaining their political independence and realizing that it did
not mean much without economic independence. Calls for radical changes of the
international economic system culminated in the 1970s, with democratically adopted
declarations and resolutions by the UN General Assembly on the establishment of
a new international economic order. Such an order was never established, because
the minority that wielded power was not willing to succumb to the will of the
majority, and international economics has remained beyond the reach of democratic
decision-making. The adoption of the Declaration on the Right to Development in
1986 did not lead to its translation into operative guidance for international co-
operation. Rather, it was followed by no less than three inter-governmental Working
Groups, each of which finished its work by recording disagreement about the

meaning of such a right.
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Chart 2: Development and human rights on the UN agenda

1961
1968

1969
1970

1973
1974
1977
1981
1986
1987
1990
1991
1993
1993

1996
1998

The first United Nations Development Decade

International Conference on Human Rights: Economic development and human
rights

Declaration on Social Progress and Development

Lusaka Conference of the Non-Aligned Movement (NAM) : Declaration on
Non-Alignment and Economic Progress

Algiers Conference of the NAM calls for establishment of a new international
economic order

Sixth Special Session of the United Nations General Assembly adopts
Declaration on the Establishment of a New International Economic Order

The right to development first mentioned by the United Nations Commission on
Human Rights

A Working Group of 15 governmental representatives established to study scope
and contents of the right to development

Declaration on the Right to Development adopted by majority vote

A Working Group to study scope and contents of the right to development
Global Consultation on the Right to Development

Commission on Human Rights solicits proposals on the effective
implementation of the Declaration on the Right to Development

World Conference on Human Rights unanimously affirms the right to
development , :

A Working Group to study effective implementation of the Declaration on the
Right to Development

A Working Group to study implementation of the right to development
Independent Expert to study the right to development

The blueprint written into the UN Charter consisted of three key-words: social
progress, better standards of living, and larger freedom. The dominant development
ideology of the 1990s is often seen as producing social retrogression, worsening
living standards, and diminishing freedom for the have-nots. An Agenda for
Development alluded to the UN's task to ‘reconcile market-oriented approaches to
development with social protection, welfare and equity considerations.”® The related
question is obviously how to do it, and an analogy with international peace and
security provides guidance on the UN’s limitations. The main focus of the UN was
to prevent the carnage of the Second World War from happening again. Countries

deemed guilty had initially been kept out of the UN, while those most likely to start

11




another war were given the power to police each other and everybody else. The
powers of the permanent members of the Security Council to define threats to
international peace and security and impose measures for its preservation continue
attracting criticism as the un-democratic oddity of the United Nations.
Paradoxically, a replication of such an un-democratic oddity is proposed for
economic development. An economic security council, discussed for years, was
proposed in the 1995 Report on Global Governance.” The rationale was to create a
body with powers to make decisions and to carry them out, replacing (or perhaps.
complementing) the G-7 (the Group of 7) and the Bretton Woods sisters (the World
Bank and International Monetary Fund) that come the closest to co-ordinating

macro-economic policies in the world.

Because the 1990s are the Fourth UN Development Decade, it is worthwhile to
recall that this one as well as each previous one was based on a negative assessment
of the previous one and invites an analogy with medicine: if trying to cure cancer
with aspirins, results of increasing the dosage of aspirins will not convert placebo
to cure. The UN'’s failure to change therapy cannot be attributed solely to the
Organization’s often criticised replacement of deeds by words, but relates to the
UN'’s lack of powers to convert words into deeds: economic governance has not
been a component of the UN’s mandate since the pre-UN time when the post-war
international order was being designed. Economic as well as military security was

exempt from democratic rules of consensus-building or majority-voting.

An Agenda for Development was an attempt by Boutros Boutros-Ghali, the then
Secretary-General, to lay down the blueprint for a focussed UN approach to
development as he had done in the Agenda for Peace. The UN General Assembly
noted it with interest. Translated from the UN jargon into plain English, this meant

that the Assembly was not going to act upon it. Relating to peace, the role of the UN




was fairly clear because the UN is the only global body which has legally
recognized powers to act, that is, the Security Council can and does legitimize
coercion if it assesses that international security is jeopardized. With development,

no such power exists within the United Nations.

Although the term ‘global governance’ has become an object of study and definitions
of what that should be proliferate, as an observable phenomenon ‘global governance’
denotes substantively and procedurally different institutions. Table 3, Different.
blueprints of global governance in development compares the United Nations and

Bretton Woods institutions with regard to the three issues discussed here (namely,

development, aid and human rights) to highlight profound differences.

Table 3: Different blueprints for global governance in development

United Nations

Bretton Woods institutions

Membership open to all countries
(subject to veto by the Security Council)

Membership subject to economic criteria
and financial subscription

One-member-one-vote principle
(with the exception of the Security Council)

Weighed voting according to members'
shares

Equality of members regardless of their size
and/or wealth

Special measures regarding countries
whose economic performance is assessed
negatively

General policies adopted collectively to apply
to the entire membership

Country-specific policies

Economic sanctions against a country can be
imposed by the Security Council as response
to a threat against international peace and
security

Rating of countries by the IME/World Bank
has significant impact on access to
development finance

Development assistance, although small,

available to all developing countries

Development assistance available only to
countries that meet specific conditions

13




The General Assembly defined the main role of the UN in the 1990s as facilitating
dialogue® and demanded ‘an action-oriented consensual framework to promote
international co-operation for development.” The Assembly had to acknowledge,
however, that official development assistance has been decreasing by an annual 10
percent, which makes promoting development co-operation appear utopian or
hypocritical because of the lack of influence of majority-decisions (adopted within
the United Nations) over shareholders’ decisions (adopted within the Bretton Woods

institutions).

In the earlier decades, human rights used to pertain only to the United Nations and
were held to be outside the mandate of Bretton Woods institutions. In the 1990s, the
Bretton Woods institutions became involved in denying access to development
finance because of human rights violations, amongst many other grounds. Nothing
resembling a human rights policy is likely to emerge and clarify how human rights
should be merged with development and aid, however: the majority-decisions by the
United Nations oppose human rights conditionalify in aid and economic sanctions
in response to human rights violations, the shareholders’ decisions impose

conditionality or sanctions.

Human rights

The commitment to human rights by the collective decision of governments within
the United Nations can be traced back to 1948, to the Universal Declaration of
Human Rights. The legal basis for such a commitment was provided in the UN
Charter and human rights were moved from the exclusively internal matter for each
individual state into the international arena. It took three decades for the United
Nations to set up a mechanism for political accountability of individual governments
to their peers and one more decade to establish mechanisms for legal responsibility,

as 18 illustrated in Table 4.
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When the Universal Declaration of Human Rights was adopted in December 1948
by the majority of the then less-than-fifty members of the United Nations the Cold
War had already started, and was reflected in the Declaration’s wording, spirit and
voting pattern. Winston Churchill had launched the term ‘iron curtain’ which divided
Europe into two halves in March 1946, the blueprint for the Marshall Plan was
launched in June 1947, and the blockade of Berlin was imposed in June 1948. While
diplomats were negotiating and adopting the Universal Declaration of Human
Rights, many of the governments they represented were involved in supporting the.
blockade of Berlin or in the airlift mounted to save the tiny, but symbolic, Western

outpost in what had already become the East.

The Cold-War rhetoric labelled Eastern Europe and the Soviet Union as ‘East’,
defying geography (Turkey was a part of the West and Hungary of the East) and
symbolizing the expulsion of one-half of Europe and the Soviet Union from Europe,
presumably into Asia. The strategy of Icontainmgnt instituted aid conditionality,
which has persisted ever since in various incarnations. What was left for the West
and East to divide between themselves was significantly termed the Third World,
and the strategy of containment was applied through economic and military warfare.
Proxy wars were fought throughout that Third World (in Korea, Guatemala, Congo,
Angola, Ethiopia, Afghanistan, and elsewhere) and - even with the benefit of
hindsight - it is difficult to imagine that an understanding of human rights (or the
Cold War for that matter) could have developed in those many Cold-War
battlefields.

Although an a-historical view of the Universal Declaration of Human Rights can
easily read into its text much more than was, and could have been, promised, that
Declaration constituted a mere promise. It is a matter of historical record that the

Cold War slowed down a translation of the Declaration into governmental human
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rights obligations. The two Covenants were adopted in 1966 and came into force in
1976; there was one for the West (on civil and political rights) and the other for the
East (on economic, social and cultural rights). Reflecting the power structure of the
time, the former provided for enforcement and the latter did not. A concession to the
Third World was the recognition of the right to self-determination, which

constituted the single-article first part of both Covenants.

During the first decades of the Cold War, ideological West-East duels conceptually.
fractured individual rights and divided their governmental and non-governmental
advocates into two camps: civil/political versus economic/social rights. The process
of decolonization added in the 1960s South-North duels and introduced collective
rights, at first embodied in the right to self-determination and later in the (or ‘a’)
right to development. In the previous decades (the 1940s and 1950s) only individual
rights had been recognized, and self-determination was introduced in international
human rights law in the 1960s as the outcome of the first wave of political
independence. The changed compositioil of the United Nations led to fierce duels
about a new international order (primarily economic) in the 1970s. In early 1980s,
the first challenges to the previous assumption of international human rights law that
domestic law would be secular emerged with Iran’s switch to religious law, and gave
rise to the West versus Islam duel. The striving for international competitiveness of
the 1990s has been reflected in a search for economic sanctions to enforce
environmental and labour protection. Each of those duels was reflected in aid policy

: 10
and aid flows.

The initial steps in drafting and negotiating human rights treaties and other
instruments (depicted in the left side of Table 4, Chronology of human rights
standard-setting and responding to violations) were taken by the Commission on

Human Rights, with the dominant role of the region which is referred to here as the
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West/North, and forms the ‘Western and Other States’ group within the UN.'" The
membership of the United Nations during the first two decades excluded its today’s
majority; in 1946 the whole membership of the United Nations was 51, less than
today’s 53 members of the Commission on Human Rights. Howard Tolley provides
an illuminating piece of officially unrecorded history by pointing out that non-
Western members of the Commission were represented by American-educated
diplomats, and thus the ‘influential diplomat P.C. Chang of China [Taiwan] held a
Columbia University Ph.D., but challenged the Western orientation of the Harvard-.

educated Malik [Lebanon].'”

It is also a matter of historical record that UN’s powers to act upon human rights
promises emerged because of the growing Third World constituency within the UN.
The 1960s marked the first expansion of the UN membership following the
beginning of decolonization in Africa, and introduced collective rights (notably the
right to self-determination) to the human rights agenda. It should be added that the
application of human rights to people in colonies (..11011-self—goveming territories, in
the official UN jargon) was rejected during the adoption of the Universal
Declaration of Human Rights: an amendment whereby human rights would
explicitly apply to them had been proposed by the Soviet Union and rejected upon
the proposal by United Kingdom by a close vote of 29-17-10."* The eagerness of
newly independent countries to extend human rights to those who had yet to attain
independence was a reflection of the uncertainty of early international law as to
whether ‘human’ encompassed those humans who had a colonial power as

government.

Seventeen African countries joined the United Nations in 1960. Problems related to
decolonization had previously been dealt with by the General Assembly and
Security Council as political rather than human rights issues, and were explicitly

placed on the human rights agenda in the 1960s.
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In 1962 the General Assembly decided that a treaty against racial discrimination
should be drafted, and the Sub-Commission drafted a declaration one year later and
the future convention the following year. The International Convention against
racial Discrimination included group alongside individual rights, and the two
Covenants of 1966 proclaimed the right to self-determination in their first article,
as the one-article first part of both. In 1961 the first Summit of the Non-Aligned
Movement was held in Belgrade and decided on a common platform to be pursued
within the United Nations; that initial platform was orientated towards economic -.
not only political - self-determination and expanded in the early 1970s to calls for
a new international economic order. In the 1970s the General Assembly’s agenda
became overwhelmed by conflicts related to international economic order. That
issue was reflected in human rights in the creation of the right to development in
1986, and perhaps it was not a coincidence that the Assembly’s call for a rollback

in human rights standard-setting happened at the same time."

Aid, and later international development co-operation

While the Universal Declaration of Human Rights was being drafted and negotiated,
the Cold War was already a fact. The final votes whereby the Declaration was
adopted did not affirm the ‘universal’ from its title (the Soviet Union and Eastern
Europe abstained, together with South Africa and Saudi Arabia) nor was the ‘human
rights’ from its text associated with the ideological and economic warfare of the
time. Fear of a military confrontation in Europe proved unjustified, but war did
erupt in Korea. The culprits - North Korea and China - were subjected to economic
sanctions. The US foreign policy continued reliance on sanctions within its own

region, and economic sanctions against Cuba fitted into the pre-existing pattern.

Following the idea launched by George Kennan in 1946, that communism should

be contained, the USA equipped in 1947-1951 herself with an arsenal of economic
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weaponry to fight the Cold War. The war-related export controls were revived and
their scope increased through a link with US aid, which was conditioned by
compliance with US export controls by all recipients. Extraterritoriality of U.S.
legislation was secured by the simple fact that USA was the single donor at the time
and most of today’'s industrialized countries were recipients of US aid. The
legislative framework was completed by restricting trade through foreign policy
objectives, amongst which containment of communism ranked high. The Export
Control Act of 1949 defined the US policy to include ‘the necessary vigilance over.
exports from the standpoint of their significance to the national security of the
United States’.'® In 1951, denial of trade preferences to communist countries became
part of US law, while the Mutual Defence Assistance Control Act (known after its
major draftsman, Laurie Battle as the Battle Act) institutionalized export controls
against USSR and her allies, as well as denial of aid to any country which did not
comply with the US export controls. The declared aims were to impede the military
strength of the USSR and her allies, but also to ‘assist the people of the nations
under the domination of foreign aggreslsors to reéstablish their freedom,’"” which
indicated the future US human rights rationale. Human rights conditionality was
based on donors' assumed right to set conditions and to punish disobedient
recipients. The classification of donors as developed, while recipients had yet to
develop, implied that donors’ model represented the ultimate goal of development
and could be used as the yardstick to evaluate countries that had yet to develop. Aid

was Intended to facilitate thus defined development.

The fiftieth anniversary of the Marshall Plan, celebrated in May 1997, revived
interest for that much praised precedent for successful aid. George Kennan, the
intellectual father of the containment-of-communism strategy, had predicted that
what he called European Recovery Program and what was nicknamed after the US

Secretary of State at the time, George Marshall, would be ‘the last major effort of




this nature which our people could, or should, make.’'® Indeed, subsequent to the

end of the Cold War, aid decreased a great deal.

Between 1949 and 1994 Cocom co-ordinated trade restrictions against communist
countries. Its membership was largely a replica of the NATO and its security
rationale evidenced in secretiveness. During the first decade, the list of prohibited
goods encompassed almost half of all goods that were traded at the time, but the
subsequent shortening of the list of embargoed goods coincided with Western.
Europe’s changed status. During the Marshall Plan period, the USA could enforce
compliance with restrictions on West-East trade because Western countries were
recipients of US aid; the volume of aid was the highest ever received. In 1948-1952,
Iceland received an annual $72 per capita, Norway $50, the Netherlands $45, Greece
$44, France $35, Denmark $29, United Kingdom $19, and West Germany $15 K2
The Economic Co-operation Act of 1948 set up the aid programme for Western
Europe, while the Foreign Assistance Act (also of 1948) included a clause allowing
the USA to withhold aid if the recipiént was sﬁspected of planning exports to
Eastern Europe. The separation of the same issue between two pieces of legislation
allowed conditions for aid to remain outside US bilateral treaties with each recipient
and thus outside decision-making concerning the acceptance of these treaties by
each recipient. Aid conditionality was laid down in the manner that has not changed

a great deal thereafter:

The bilateral agreements [with Western European aid recipients] were a
systematic attempt by the United States to determine how far it should and
could exact political and economic concessions in return for foreign aid and
as such were an early determinant of a vital aspect of American foreign

economic policy for the next [forty] years.?




The two parallel but unrelated tracks (the aid schemes which set up by the colonial
powers for their dependencies and the Marshall Plan) were merged after the
Marshall Plan had proved successful and instigated optimism as to what aid could
accomplish. A replica of the Marshall Plan was thus tried out on the rest of the
world in terms of the expectations as to what aid could accomplish if not also the

" 9
volume of aid.”’

Aid had been conceived as a transitory arrangement. It was expected to produce an.
instant ‘take-off’. In the 1960s it became obvious that aid did not work as fast as it
had been hoped. Development was then re-defined as long-term process and aid had
to be institutionalized. It is today the main activity of a vast number of inter-
governmental and non-governmental organizations, including activity of all the
donor and recipient governments. The multiplicity of donors, policies, aims and

methods created a bewildering structure which keeps changing and expanding.

Following the initiative of the World Council of Churches, the 1 percent target for
development aid had been launched in 1958 and adopted by the UN General
Assembly in 1961. In 1970 the target was decreased to 0,7 percent of the GNP, and
that criterion has been internationally accepted as the norm for donors which have
achieved it, as the goal for those who plan to attain it, and rejected by the USA.
Regardless of the formal acceptance or rejection of that goal, aid has been
diminishing in the 1990s and this trend does not promise to be halted. Moreover, aid
policies of the 1990s reverted to the early aid conditionality. Forty years after the
first explicit assertion of aid conditionality quoted above, the spread of democracy-
cum-human-rights conditions from aid to trade and investment throughout West's
relations with aid receiving countries has been challenged by various fora, ranging
from the Non-Aligned Movement to ASEAN. A common platform was forged

against the background of the growing economic importance of Asia, achieved - and

)
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sustained - without Western aid. While commercial engagement became the driving

12
“~ was broadened

force of Western relations with Asia, the strategy of containment
from the previous focus on the containment of communism to the current
preoccupation with international competitiveness. Environmental and labour
protection, alongside human rights, became objects of inter-regional disputes. From
an Asian perspective, those are seen as protectionism intended to curtail Asia’s
competitiveness. The strategy of containment in earlier decades (which applied

market leverage to achieve non-market objectives) changed to pursuing non-market.

objectives so as to contain Asia's market leverage before the 1998 crisis.

During the past five decades, the rationale for economic sanctions rounded full
circle. They had been initiated as a Cold-War weapon to submerge aid, trade and
investment under the foreign policy objective of the time. Fifty years later, aid
became minute, while promotion of trade and investment became the key foreign
policy objectives, submerging political and ideological objectives and fuelling
domestic pro- and anti-sanctions lobbies. The initizﬂ purpose of economic sanctions
was to deprive potential consumers of access to Western goods (especially those that
could enhance their anti-Western military capacity); fifty years later the purpose of
sanctions is more often to open all potential markets for Western exports (with

restrictions continuing to inhibit the buildup of anti-Western military capacity).

Table 5, Private and public financial flows in 1994: Selected countries, divides aid
receiving countries into two categories: those attracting private inflows of capital,
and those dependent on aid. The former are largely immune from human rights
conditionality, the latter are vulnerable to any and every conditionality and are

routinely subjected to donors’ punitiveness.




Table 5: Private and public financial flows: Selected countries

Country Private capital flows Aid as % of GNP

China 46,555 0.6%
Mexico 17,394 0.1%
Brazil 11,871 0.1%
Argentina 8,214 0.1%
South Korea 8,132 0.0%
Indonesia 7,408 1.0%
Malaysia 6,661 0.1%
India 5,497 0.8%
Chile 4,300 0.3%
Thailand 4,138 0.4%
Philippines 4,107 1.6%
Peru 3,214 0.9%
Hungary 2,717 0.5%
Czech Republic 2,642 0.4%
Nigeria 1,885 0.6%
Pakistan 1,657 2.5%
Poland 1,244 2.0%
Egypt 1,006 6.4%
Rwanda 1 123.4%
Mozambique 52 100.1%
Guinea-Bissau 1 74.2%
Nicaragua 36 41.6%
Haiti 2 37.8%
Malawi -1 37.0%
Burundi -1 32.2%
Congo -130 3l 25
Tanzania 12 30.3%
Céte d'Ivoire 30 26.2%
Mauritania 2 25.9%
Niger -22 25.5%
Chad 7 24.1%
Ethiopia -12 22.9%
Mongolia -12 22.5%
Zambia -4 22.3%
Burkina Faso 1 22.3%
Mali 44 22.0%
Sierra Leone 38 21.4%
Gambia 6 20.9%

Source: The World Bank - World Development Report 1996.




Parallel tracks: The United Nations and donors

Two parallel tracks emerged in the 1970s: the United Nations acquired powers of
investigating and condemning human rights violations, while the USA developed
a human rights policy with the explicit intention to halt aid to human rights
violators. The background of the change within the United Nations was a
generalization of the initial moves against the denial of the right to self-
determination and institutionalized racism, which merged in the UN’s singling out
of South Africa as the principal culprit. The newly acquired political voice of the-
recently independent countries attained the change from the UN’s commitment to
the promotion of rights to the UN’s powers to investigate and condemn gross and
institutionalized violations, especially of collective human rights. The background
to the prominence of human rights in the US foreign policy was the merger between
the anti-Vietnam protest movement, which sought to halt the US abuses in other
countries, and the domestic protect against abuses of power by the executive,
exemplified by the Watergate scandal. Because the executive was seen as the
principal culprit, the congressional initiative to constrain its powers developed into
a series of laws which linked US aid to the absence of human rights violations in the

recipient countries.

It 1s no coincidence that both changes took place in the 1970s, when non-
governmental human rights organizations started becoming a visible actor in
Western Europe and North America. The anti-apartheid movement mobilized the
general public against the complicity in abuses in the far-away South Africa through
the Western foreign and commercial policies, while the newly created human rights
organizations - notably Amnesty International - reinforced the importance of the
universality of in human rights, urging people everywhere to respond to violations

everywhere. Such ideas found a great deal of resonance in the subsequent Western




foreign policies because of influence of the Western governments on domestic

developments in the developing countries, particularly in the major aid recipients.

The United Nations: Investigation and condemnation of violators

The identification of specific governments as violators was opened in 1967 outside
the UN bodies with ‘human rights’ in their title, and with the aim of facilitating
decolonization. The General Assembly and its Special Committee on the
Implementation of the 1960 Declaration on the Granting of Independence to-
Colonial Countries and Territories instituted complaints for violations, and
ECOSOC established public procedure for investigating human rights violations in
1967. The first period, 1967-1973, was marked by a focus on Rhodesia (today's
Zimbabwe), South West Africa (today’s Namibia), as well as on today’s Angola and
Mozambique, with their respective colonial powers the target. With South Africa
and Israel, investigative and condemnatory powers of the United Nations moved
towards self-determination in a broader sense. Israel was added in 1968 following
the Six Day War, and South Africa and Israel became the longest and largest items

on the violations-agenda. The Western group often voted against or abstained for

both.?

Battles were - and are - fought about abstract principles, especially about reconciling
prohibition of interference in internal affairs and UN's powers to interfere in internal
affairs to expose and oppose gross abuses of power. Such battles did not constitute
prevent identifying individual governments as violators; it started in 1967 and has
continued ever since. The real question became which violators could mobilize a
sufficient majority within the Sub-Commission and Commission to remain immune

from public exposure, from being publicly labelled as a violator.




Condemnation of governments that are violating human rights started in 1967 with
South Africa, followed by Israel one year later, and Chile in 1974. The UN'’s
definition of violators moved with Chile beyond colonial and foreign occupation to
military takeovers in independent countries and rule by force. East European
countries lost their immunity from condemnation in the 1980s. Thematic procedures
also evolved in the 1980s, reducing the politicization of targeting individual
countries. The effect has been that at least one-third of governmental representatives
who routinely take part in discussing how to deal with human rights violations have.
the unpleasant task of responding to allegations of violations for which their own
governments are accused. In the 1970s, the first steps were made towards exposing
and opposing institutionalized violations of individual rights and those legitimized
the UN’s powers to carry out investigations, publicise their results, and publicly
condemn individual governments. Public exposure became the sanction, reinforced

by peer pressure inherent in decision-making by fellow-governments.

Because the United Nations can only act in response to information received, the
initiative of governments or NGOs is the necessary first step. NGOs (non-
governmental organizations) rather than governments take a lead in exposing
violations. From a handful exposures that had started in the West/North in the
1960s, their number grew to tens of thousands in the 1990s. Most information about
alleged violations thus originates from intermediaries rather than victims; most of

these intermediaries are based in the West.

Interest for particular countries and specific human rights violations is created
through the supply of information, which then creates calls for condemnation as well
as demand for more information through further investigation. Human-rights
violations are found wherever they are sought. Where one goes to look and what

phenomena one is looking for is determined by the implicit definition of human

27




rights and their violations. These change in time and place and vary from one NGO
to another, although most have profiled themselves in the mold of Amnesty
International, which was the first and the biggest and became a synonym for non-
governmental human rights work. What does not change was highlighted by David
Weissbrodt and James McCarthy:

There is nothing which convinces the outside world so much as the statement

24
“We were there and we saw.”

The geopolitics of the search for human-rights violations is illustrated in Table 6,
Destinations of NGO fact-finding missions, 1970-86. It summarizes the most
frequent destinations of fact-finding missions by human rights organizations in
1970-1986. The number of both NGOs and their missions were small enough at the
time to make such stocktaking possible. That period, 1970-86, also coincides with
the first fifteen years of UN procedures Ifor identifying human-rights violators. It is
thus worthwhile to examine similarities between the NGO-generated supply of
information on abuses in specific countries and the outcomes of UN procedures. The
focus on Central and South America, with almost half of all NGO missions,
reflected and reinforced the international human rights politics of the time. It was
the time of increasing domestic pressures towards constraining US-supported abuses
abroad and NGO missions targeted those countries which were singled out by

domestic US constituencies.

Human rights organizations favoured the term fact-finding because it implied that
the law was clear and only facts should be verified. Indeed, Hans Thoolen and Bert
Verstappen found that half of such fact-finding missions did not make any reference
to the laws that were supposedly breached; whatever abuses NGOs were describing

could thus be termed ‘violations’. The reliance on English as the working language




(with French used in about one-third of reports) rather than the languages of the
visited countries, and the absence of non-Western NGOs as originators of such
reports were the key defining feature.” Tan Martin, a former Secretary-General of
Amnesty International, noted how tempting it must have been ‘to use the economic
power of the North to apply pressure on aid-dependent countries for civil and
political rights protection.””® Amnesty International did not succumb to that
temptation while Human Rights Watch took the opposite path, advocating the
mmposition of sanctions as well as human rights conditionality in aid, and has created.

‘the right to monitor.”’

Table 7, Chronological list of human rights violators, 1967-1998 lists those
governments that were condemned for human rights violations by their peers. The
way towards the identification of specific governments as violators was opened in
1967 with the aim of facilitating decolonization. The General Assembly and its
Special Committee on the Implementation of the 1960 Declaration on the Granting
of Independence to Colonial Countriesl and Terfitories instituted complaints for
violations, and ECOSOC established public procedure for investigating human
rights violations in 1967. The first period, 1967-73, was thus marked by a focus on
Zimbabwe (as it is today), Namibia, Angola and Mozambique and their respective
colonial powers were the target. With South Africa and Israel, investigative and
condemnatory powers of the United Nations continued their focus on self-
determination. As the Table shows, the early list of violators was short and focused
on southern Africa. Israel was added in 1968 following the Six Day War, and South
Africa and Israel became the longest-lasting and largest items on the violations-

agenda. The Western group often voted against or abstained.”®




Table 6: Destinations of NGO fact-finding missions, 1970-86

Region and country Number of missions
CENTRAL AMERICA
29 to El Salvador 111

25 to Nicaragua
19 to Guatemala

ASIA
11 to Philippines 65
8 to Pakistan

8 to Sri Lanka

SOUTH AMERICA
19 to Chile 58
9 to Argentina

8 to Uruguay
NORTH AFRICA
9 to Morocco i |
7 to Egypt

4 to Tunisia

MEMBERS OF COUNCIL OF EUROPE
11 to Turkey 29
5 to United Kingdom
3 to Spain

MIDDLE EAST

11 to Iran _ 28
8 to Palestine ' '
NORTH AMERICA
4 to Canada 5
1 to USA
OCEANIA
1 to Australia 4
1 to Papua New Guinea

Note: Regions are ranked by the total number of factfinding missions.
Only the most frequent target countries are singled out within each
region and figures therefore do not add up.

Source: Thoolen, H. and Verstappen, B. - Human Rights Missions. A
Study of the Factfinding Practice of Non-governmental Organizations,
Martinus Nijhoff Publishers and Netherlands Institute of Human Rights
(SIM), 1986.

Burundi, Indonesia and Iran had been placed on the agenda, but neither the names
of countries nor the substance of alleged violations was made public, as was

customary at the time. The names of countries were revealed after 1978, the
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substance remains confidential. Because all three countries later became prominent
in international human rights politics, it is illustrative to note that UN human rights
bodies did have something of an early warning. In 1974-79 only four African
countries (Uganda, Equatorial Guinea, Ethiopia, and Malawi) besides South Africa
were considered under the confidential procedure. Public procedures were paralysed
by the unwillingness of African delegations to publicly expose their peers as human-
rights violators. Two Asian countries (Cambodia and Burma) were also under the
confidential procedure. Nothing much was known at the time about UN's.
deliberations. Cyprus has been on the UN’s agenda ever since 1975, was elevated
to constitute a single-country agenda item, but nothing much has been

accomplished.

The violators-agenda was broadened a great deal during the first post-Cold-War
years. The change from the Cold-War division of governments into two blocks to
the disappearance of one of them opened the way for Cold-War victors to enlarge
the list of human rights violators. The bz;cklash Wés rapid. A non-Western blocking
majority for such Western initiatives was formed in the early 1990s and democratic
rules of decision-making gradually reduced the list of violators. Moreover, the
build-up of pressure for the Commission on Human Rights to shift from voting to
consensus aimed at narrowing the possibilities for the identification and
condemnation of violators. Debates about ‘rationalizing’ the work of the
Commuission (in the UN language) became embroiled in a mixture of budgetary and
political battles. The need to streamline the work of the Commission was dictated
by the necessity to reduce the excessive costs. As the Commission, its meeting time,
and its agenda were enlarged, the costs skyrocketed. Participation in its annual
sessions exceeded 2,000 (almost equally divided between governmental and NGO
participants). For the 1997 session, more than 500 documents consisted of more than

13,000 pages.”” Proposals to rationalize the work of the Commission inevitably
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reflected a political agenda, while those aiming to curtail work relating to violations
and violators attracted most attention. One line (represented by Bangladesh, China,
Cuba, Egypt, Indonesia, Iran, Malaysia, Nigeria, Pakistan, Philippines and Sri
Lanka) targeted special procedures intending to reduce the powers of special
rapporteurs or working groups.’® Another line had little to do with budgetary
concerns and much more with the Commission’s decision-making; it intended to
institutionalize consensus as modus operandi. The above mentioned group was
reinforced in this initiative by Algeria, Angola, Dominica, India, Iraq, Jordan,.
Pakistan, Thailand and Viet Nam, and managed to broaden the use of consensus. By

1997, more than two-thirds of resolutions (63 out of 78) were adopted by consensus.

Inter-governmental politics could never be purged from condemnations for human
rights violations (not even in theory) and therefrom patchy UN's record. The
democratic rules of decision-making place the Western Group, the initiator of the
bulk of proposals for condemnation, in Fhe position of a minority, with the task to
seek and obtain acquiescence by other regions. Dissatisfaction with these rules
brought about a unilateral Western policy that combined condemnation with
sanctions without the need for consultation with other regions. This phenomenon,
called here globalized unilateralism, was hailed as an efficient way of tackling
human rights violations although it does not conform to the requirements of human

rights.
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The Universal Declaration of Human Rights laid down the conceptual framework

for the subsequent internationalization of human rights:

- the pillar of human rights is the rule of law, which necessitates questioning

condemnations and sanctions through political decisions;

- everyone’'s human rights are limited by the equal rights of everyone else,
which leads to posing a painful question: can a demand to impose economic.
sanctions against another country be deemed to constitute an abuse of rights
since sanctions are likely to undermine the equal rights of people in the

sanctioned country?

- no state, institution or individual can assume a right to destroy the rights and
freedoms of others, thus necessitating an even more painful question: since
sanctions can constitute purposeful impoverishment, they can jeopardize the

life of the nation (to use human-right jargon) and lives of individuals.

These principles were intended to guide the relations between the state and its
subjects (previous objects) rather than relations between states where one imposes
sanctions against another in the name of human rights of the people in the
sanctioned country. The unanticipated phenomenon of sanctions requires a
quadrilateral analytical scheme to capture multiple relations: horizontal relations
between the two governments as well as the individuals in both countries, vertical
relations between each government and its own population as well as the cross-
border vertical relationship between the sanctioning government and the population
in the sanctioned country. No ready-made human rights norms exist for these cross-
cutting relations because they were not anticipated. Since economic sanctions are

imposed in the name of human rights, general human rights principles should - but
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do not - apply, exposing, yet again, an abyss between the normative world and the

unruly reality.

Donors’ aid cutoffs

Human rights emerged in foreign policy under the pressure of articulate domestic
constituencies. Similarly to sanctions aimed at containment of communism in the
1940s, sanctions for human rights violations in the 1970s reflected popular
sentiment rather than a thought-out foreign policy. Domestic pressures towards US-
dis-involvement from repression and warfare abroad combined incipient human
rights groups with the much more developed anti-Vietnam-war movement. The first
target was the US military and/or security assistance, including police training
abroad. The Subcommittee on International Organizations of the Congressional
Foreign Affairs Committee started in 1973 holding hearings on human rights in the
major recipients of the US military aid (Argentina, Brazil, Chile, El Salvador,
Guatemala, Nicaragua, Paraguay, and Uruguay). By no coincidence, all were found
on the UN list of human rights violators. This congressional initiative led to the
preparation of a report on human rights in the eighty-two recipients of US military
assistance, which became the first issue of the annual review of human rights
practices.”’ Curtailment of US police/military/security assistance by human rights
safeguards was not an instant success - too little information was publicly available
and David Forsythe claimed that not even the exact number of recipients was

32
known.

The 1970s as a period of converging challenges of US foreign policy. The Vietnam
syndrome was intensifying, and the Watergate scandal lowered the prestige of the
executive, thus foreign policy - as a prerogative of the executive - became a target
of multiple political challenges. The Senate’s Church Committee chronicled, inter

alia, the US involvement in foreign assassinations. In 1973, the US military
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assistance was tied to absence of political prisoners in the recipient countries and
then broadened to absence of serious and systemic human rights violations. In 1974,
the most favoured nation clause (MFN) was linked to the right to leave the country,
meant initially for the Soviet Union and Romania. Because the USA was not
providing any aid to the Soviet Union, conditions could apply only to trade. In 1976,
human rights became a criterion for the US vote for loans in international
development finance agencies. Sixteen countries were affected by US veto of loans;
addition legislation impeded multilateral banks from using US funds for Angola,.
Cambodia, Cuba, Mozambique, and Uganda.” In 1977, human rights were added

as a criterion for agricultural export credits.

The thrust of including human rights in the US aid was not to remould the
recipients, but to constrain the future conduct of the USA abroad and implicitly
acknowledge past wrongdoing. The linkage between US military assistance and
political imprisonment in recipient countries applied to Cold-War enemies,* but
also to South Korea and Chile in 1975, in 1977 to Uruguay and the Philippines, in
1978 to Argentina, Brazil, El Salvador, Ethiopia, Guatemala, Nicaragua, and
Paraguay, and in 1980-81 to Zaire. Statutory requirements were not observed always
nor for all recipients, however. The Philippines demonstrated the priority attached
to the U.S. bases over the international outcry against the Marcos regime.”
Following the ouster of Marcos by the people-power movement of 1986, aid
negotiations continued around US military bases and US aid decreased following
their closure.’® One of the prominent gestures of the Carter Administration was to
decrease (not suspend) military aid to Argentina in February 1977. This prompted
publicity because it pitted the USA against a ‘friendly’ military regime rather than
a communist adversary.”’ Indeed, the Argentinian military claimed that the dirty war

was fought against the threat of communism.
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Human rights were associated with the US lead in international human rights
politics during the Carter Administration. Not only was the USA the first to link aid
to absence of human rights violations, it was also the largest donor at the time. The
US model became a battleground within domestic politics in other donor countries.
(The USA continued applying other forms of economic sanctions, especially against
those countries to which no US aid was provided.”) The USA was followed by
donors that defined ‘human rights’ differently, sometimes in (implicit) opposition to
the US model. The ‘like-minded donors’ (Canada, Denmark, Netherlands, Norway.
and Sweden) had a commitment to the welfare-state model, but their definition of
‘human rights’ in foreign policy was much narrower. Policies aimed at elimination
of poverty or reduction of inequalities were not included in the definition of ‘human
rights’, nor has there been a single case where a donor cut off aid because a recipient

pursued a policy of impoverishment or increasing income inequalities.

At the inter-governmental level, the decade of the 1970s was marked by the battle
for a new international economic order. Human rights were a victim because the
focus was on inter-state relations. The language of rights was applied to state, first
within demands for the new international economic order and subsequently for the
right to development, and thus became blurred. The verbal duels about the rights and
wrongs of inter-state relations were soon overshadowed by the debt crisis in the
1980s and the corollary change of international economic relations. Overburdened
by debt, governments started reducing their budget deficits and their economic role.
The former contributed to the diminishing volume of aid while the latter switched

the focus of economic sanctions from aid to trade.

Punitive linkage between aid and violations
Economic sanctions were defined by the Dutch Advisory Committee on Human

Rights as ‘any restrictions on economic exchanges with a particular country which
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are intended to serve as instruments of human rights policy.”’ The most frequent
type of economic sanctions is cutting off government-to-government aid. Economic
sanctions against non-recipients of aid have been extremely rare, less than a handful
of cases thus far. Rhodesia and South Africa were the first and best known, Cuba
as well as Soviet Union and her allies have been targeted by such sanctions for
human rights violations amongst other grounds, as have been Iran and Iraq. The
Cold-War sanctions against ideological enemies and the addition of human rights
to other reasons for sanctions against Iran and Iraq reinforce the link between.
responding to human rights violations and cutting off aid. This is further reinforced
by rare non-Western initiatives, such as sanctions against South Africa and Israel,
or Russia’s sanctions against Latvia in retaliation for the treatment of ‘Russian

speakers.’

African countries have been the most frequent target of economic sanctions for
human rights violations. The USA used sanctions against South American countries
in previous decades (Cuba remains an exception) and Europe subsequently
replicated this model to Eastern Europe. The focus on cutting off aid as well as the

image of economic sanctions as an exercise in power is inevitable.

Domestic support is easy to mobilize in favour of economic sanctions that consist
of aid cutoffs because they are seen as costless or even cost-saving for the country
imposing them. Aid is perceived as an act of generosity and the case for withholding

it from tyrants is easy to make.

Granting or withholding aid are political decisions for which donor governments
exercise discretion. Numerous efforts were made throughout the past decades to
translate the aid relationship into a language of mutual rights and obligations; many

recommendations were adopted by the majority of potential recipients with the
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dissenting minority of donors. Different from private capital flows and trade, inter-
governmental aid is inherently subjected to governmental interference. Different
ministerial agendas, and competing values and modes of operation by the ministries
of foreign affairs and development co-operation, do not necessarily add up to a
shared vision of foreign policy. Countries which have two separate ministries tend
to exhibit less punitiveness than those in which development co-operation is

subsumed into the ministry of foreign affairs.

For some recipients aid was suspended for a short time, others experienced long and
repetitive suspensions, yet others have been targets of intermittent sanctions. In
some cases the reason was warfare, in others institutionalized human rights
violations, in yet others failure to carry out multi-party elections. Economic
sanctions were often imposed for other than the officially cited reasons (the target
government's inability to service foreign debt or general economic mismanagement)
and were thus not motivated by human rights violations nor aimed to remedy them.
Because aid cutoffs are seen as a costless way of improving human rights situation
in far-away countries, cost avoidance makes imposing sanctions easy. The easier
they were to impose, the less likely they were to be effective. Sanctions often did not
‘bite’ (to use an expression popular with journalists) at all because they were not
meant to, having been imposed in response to domestic pressures for a political
gesture but constrained by domestic counter-pressures against an economic

‘crippling’ (another journalistic favourite) of the targeted country.

The correlation between diminished aid flows and increased donors’ punitiveness
exacerbated the notorious ineffectiveness of economic sanctions that consist solely
of aid cutoffs.*® The accumulation of different conditions for aid and grounds for
cutoffs facilitates an easy summing up: when it was not human rights, it was

something else. The nobility of the human rights cause is obviously tainted with a
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suspicion that human rights violations have been merely one of many reasons used
to justify diminished aid flows. Moreover, since sanctions have been so much
ingrained in development aid, two conflicting rationales emerged: aid was defined
as a necessary complement to domestic efforts of the recipient to improve its human
rights performance.*' Resort to sanctions turns this rationale around to the argument
that recipient’'s human rights performance will improve if aid is denied. Such a
counter-intuitive argument opens the way towards exploring whether the rationale
behind economic sanctions for human rights violations indeed goes against the.
grain. As sanctions are a foreign-policy tool, the question to be answered is: are
economic sanctions an appropriate means towards the end of halting human rights

violations?

Support for and opposition to economic sanctions for human rights violations led
to a variety of normative theoretical approaches, which are necessarily based on a
view of the world as it should (or at lealst could) be. The field of human rights is
dominated by normative theories. Their focus on the world as it should be says too
little about the world as is, and even less about how to move from ‘is’ to ‘should.’
One prevalent assumption is that states have ratified human rights treaties which
means that they are committed to human rights; external or international pressure
can advance human rights because the commitment is already there. A related
assumption is that all states are capable of guaranteeing all human rights.
Theoretical justifications for economic sanctions then build their case on seeing
sanctions as a method of enforcement, forcing human rights violators to stop
violating human rights and start protecting them. The basic assumption is, however,
untenable because international law, including human rights law, tells us how states
should behave rather than how they do behave. (Of course, it says nothing about the
capacity of any state to behave in any desirable or undesirable way since this is an

extra-legal issue.) The states’ real-life behaviour challenges normative postulates
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because the pattern of economic sanctions is arbitrary and links between sanctions
and human rights tenuous. Asking the inevitable ‘why’ and ‘why not’ leads to linking
the state’s behaviour towards another state to its domestic politics, and further into

the sociology of foreign-policy making and putting into practice.

Economic sanctions pertain to the discipline of international relations while (human
rights) violations are mostly studied as part of international law. The former leans
towards an institutional approach and the latter overwhelmingly follows a normative.
approach. The relationship between sanctions and violations requires building a two
way trans-disciplinary bridge: economic sanctions can follow violations, violations
are not necessarily followed by sanctions, while the economic sanctions themselves
can violate human rights. These three facets of the relationship can be clarified as

follows:

- quite a few Western countries committed themselves in their laws or foreign
policies to responding to violations by imposing economic sanctions and one
needs to discern the mechanism whereby this happens by posing a series of
questions, such as: which actor has the authority to decide that sanctions
should follow? On the basis of what definition of violations is such decision

made? Who and how this decision is to be implemented?

- where economic sanctions have not been imposed in response to human rights
violations despite a legal or foreign-policy commitment, one ought to identify
the substantive or procedural obstacles within the decision-making process:
how are human rights violations in other countries brought to the attention of
the actor that should decide on sanctions? By which criteria are violations
(and the countries where they have taken place) classified into those that

trigger off sanctions and those that do not?
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- the imposition of economic sanctions entails purposeful impoverishment of
the people whose rights are being championed and reverses the analysis: the
starting point is the propensity of sanctions to undermine the enjoyment of
human rights in the target country and this requires an inquiry into the
existence and operation of the necessary response mechanism: is the actor
that originally decided on sanctions monitoring their adverse consequences?
Are there substantive and procedural criteria for determining whether human.

rights violations ensued from sanctions?

Economic sanctions for human rights violations are supported or opposed on the
basis of faith that one could label as ideology or possibly secular religion. Its main
feature is avoidance of factual verification - either one believes that human rights
are advanced by imposing economic sanctions against violators or one believes that
it is exactly the opposite. Debates about violations and sanctions thus often resemble
a dialogue of the deaf. This paper does not inquire into what people believe, least
of all into what they should believe, but starts from the premise that imposing
sanctions for human rights violations is an empirical question. One can detect
whether and when sanctions were imposed by combining official pronouncements
with the data on subsequent inflows of aid or investment into the ostensibly
sanctioned country. Economic sanctions are an observable phenomenon and this
paper systematizes the practice of resort to sanctions in response to human rights
violations thus far. One can delineate sanctions in time to find out, for example, that
they can only last thirty-seven days or that a withdrawal of aid constituted 1 percent
of the total aid. Such features require changing the usual question - do sanctions
work? - into: why are sanctions sometimes imposed although they are too short-

lived or too minute to produce any effect on the sanctioned country?




Proponents of sanctions argue that sanctions should - albeit often do not - work. The
political bargaining between governments imposing sanctions and those targeted by
them enhances discretionary use of power and undermines the very basis for human
rights protection. The ease with which a government can free political prisoners or
adopt a new constitution to comply with conditions for lifting sanctions points to the
equal ease with which such actions can be - and often have been - reversed. One
consequence has been the creation of a virtnal reality, in which human rights
diplomats carry lists of political prisoners to secure their release while visiting their,
peers and thereafter report that human rights conditionality, or sanctions, or a threat

of sanctions worked.

Opponents of sanctions argue that economic sanctions cannot affect ‘the state’
because such a thing exists in law but not in real world; furthermore, economic
sanctions inflict a further penalty of impoverishment upon victims of human rights
violations. Opponents of sanctions are routinely accused of commercial
opportunism, of pursuing a business—better—than—uéual strategy facilitated by denials
and violations of human rights. They may furnish proof than sanctions tend to
achieve the opposite of what their proponents intended, but nevertheless fail to

answer a crucial question: if not sanctions, what?

Many assumptions upon which thinking about ‘human rights’ and ‘economic
sanctions’ is based - and guides theory-building - do not stand scrutiny. Human
rights theorizing is often guided by assuming that violations of human rights nullify
human rights law, which equals holding that criminal codes are nullified because
homicide - although prohibited - happens all the time, everywhere. Similarly to
domestic criminal codes, international human rights law tells states how they should
behave, but the similarity stops there. Individuals on the territory of a state are

bound by the prohibitions embodied in that state’s criminal code even if they
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vehemently oppose them, even if they do not know what these prohibitions are.
States are only bound by rules they have accepted; the ultimate test for international
law is the conformity of states’ practice to the assumed rules. This practice is
evidenced in the acceptance or rejection of the rule. There are few rules that have
thus far been accepted in the states’ practice and are enforced through peer pressure.
Breaches of these rules are investigated and sanctioned by each state, not by its
peers. Economic sanctions as a method of enforcement do not readily fit into
international human rights law regardless of the rhetoric accompanying them or the.
associated theorizing. This paper therefore argues that sanctions are an extra-legal

phenomenon.

The gap between the normative and the real world starts from terminology.
International law was traditionally inter-state law and its enforcement was based on
the assumption that the target of wrongdoing was a state that would react against
harm inflicted by another. Such reactions are called sanctions but the proper legal
term is countermeasures, whereby one state responds to an internationally wrongful
act of the target state. When the wrongdoing harms a state’s own population rather
than another state, international law shifts from providing answers to asking
questions because the practice of economic sanctions, starting from terminology,
remains extra-legal. The International Law Commission (ILC) tried to restrain
freedom of action in conditions of deep inequalities between states, which favours
the strong at the expense of the weak. The ILC found that ‘countermeasures were

2 and should be subsumed under the rule of law SO as to

an exercise in power’
prevent abuses. Its attempt to impose this ‘should’ upon the unruly ‘is’ has thus far

not been successful.

The Commission on Human Rights has denounced coercive unilateral economic

measures and proclaimed them to be in clear contradiction with international law.*
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The formulation ‘clear contradiction with international law’ was repeated several
times. The Commission condemned ‘certain countries [which] using their
predominant position in the world economy, continue to intensify the adoption of
unilateral coercive measures.”** These resolutions reflect predictable anger of the
South at the abuse of the economic power by the North. The voting pattern reveals,
predictably, the minority of governments using economic coercion on one side and

the majority of those likely to become objects of sanctions on the other side.

In countries that were objects of sanctions, conflicting views can be presented in two
extremes. One rejects ‘a plea that we should be allowed to make a complete mess of
ourselves with the world watching and often subsidizing such irresponsibility:™* the
other protests against ‘the slow starvation of citizens’ because of the inability of the
sanctioning countries to ‘eliminate the disliked strongmen of weaker nations'.*°

There is disagreement amongst international development agencies as well. The
World Bank was drawn into sanctions through donors’ consultative meetings where
the key shareholders decided in favour of sanctions, while the UNDP declared itself

opposed to human rights conditions in development finance and sanctions for

. . 47
violations.

The term sanctions was appropriated from law so as to endow countermeasures with
a veneer of legal authority. The Security Council is authorized by the UN Charter
to impose sanctions while an individual government has no authority to sanction
another. Much as the Security Council has the authority to impose sanctions, it does
not have the powers to enforce them. Although a sanction’s committee is established
whenever sanctions are imposed, such committees ‘do not have the power either to
receive information from any source or to investigate alleged violations by
inspections in sifu or surveillance at the border of the target State, let alone powers

to enforce the sanctions resolutions.’*® Their enforcement is left to individual states
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and to peer pressure. Where such pressure is strong consistent sanctions are

enforced, where lacking sanctions are ignored.

The abyss between the normative and empirical world permeates all facets of
economic sanctions for human rights violations, exemplified by aid cutoffs.
Sanctions are intended to punish a government deemed responsible for violations,
but are imposed against the state and thus inflict economic deprivation upon the
whole country. People already victimized by their government are punished for the.
sins of their rulers. Economic deprivation is seen as a means to convert governance
from violative to protective of human rights. It is expected to force the guilty
government to comply with conditions for resumed economic exchanges or to nudge
the people to renounce their government. The implicit assumption is that economic

deprivation is human-rights-friendly and leads to a beneficial political change.

The original meaning of sanction emplla§izes authority rather than punishment. The
ordinary meaning of the word is ‘to invest with legal or sovereign authority, to make
valid or binding."*” The term sanctions (in plural) is used in international relations
to denote enforcement; the purpose of sanctions is to exact forcibly an action from
the sanctioned state. William Safire pointed out this awkward linguistic discrepancy:
‘when a sanction become sanctions, its meaning switches from approval to
restriction’.™®  Indeed, the choice of terminology - sanctions rather than
countermeasures - purports to invest sanctions with authority and linguistically

redress the absence of authority for one government to judge the behaviour of

another.
Economic sanctions pertain to the menu of coercion applied to mould another state’s

conduct. Because unequal power is an essential prerequisite for the effectiveness of

sanctions, resort to sanctions is based on a perceived power over the target state.
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Recommended prohibitions of abuse of economic power by one state against
another aim at altering unequal power through the assertion of equal rights. States
are equal under international law, much as all humans have equal rights. The use and

abuse of economic power remains, however, beyond the rule of law.

The term human rights is used in many different ways, least of all as defined in
international law. Violations refer to a broad range of phenomena, from excessive
use of death penalty to electoral irregularities, from military coups to abusive labour.
conditions, from denial of access to abortion to violence against women. The terms

sanctions and violations reflect political choices.

The justification for sanctions - human rights violations - reveals differences
between collective and individual states’ behaviour. The collective outputs,
condemnatory and punitive decisions triggered off by human rights violations of
inter-governmental human rights fora are few, showing the absence of peer pressure.
Individual decisions are prevalent and reveal differences in the understanding of
both ‘violations’ and ‘economic sanctions.” ‘Violations' cover a broad range of
atrocities that are legally prohibited (although sometimes not by human rights law),
as well as phenomena that are frowned upon by the condemning/sanctioning state
but not prohibited, or else the fate of prominent individuals who are deemed to be
victimized by their government. The language of 'violations’ has expanded much
beyond the language of ‘human rights’. ‘Economic sanctions’ may or may not follow
the political condemnatory/punitive decision, sanctions may follow with much
delay, or in a minim-version of what had been announced. This is particularly
frequent in development aid, where announced aid cut offs may take a year or two
to implement, or may not happen at all because the foreign-policy and development-
aid establishment sometimes do not behave as parts of the same government. The

process of decision-making is difficult to research because primary sources are
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virtually non-existent. Investigative journalism or NGO newsletters, or else memoirs
of retired government officials, shed some light on the sequence of events that led

to a particular foreign-policy decision and the corollary economic sanctions.

Donors’ domestic politics and foreign policy

The area of foreign policy falls between the cracks of established research
disciplines and methods. Human rights were meant to be based upon the rule of law
and constitute domestic governmental responsibility. Each government is-
responsible for human rights within its own territory and international law never
anticipated that one government would purport to police and sanctions another.
Foreign-policy decisions and economic sanctions have remained beyond law. One
cannot start a legal case against a minister of foreign affairs for the damage to
human rights attributed to his (much more likely than her) decision to impose
economic sanctions against another country. Foreign policy remains in the realm of
political accountability. Political accountability is dominantly domestic. The biggest
obstacle for coming to grips with economic sanctions is that the population
victimized by sanctions does not have a political voice in the country imposing
sanctions. Calls for political accountability are increasingly heard when commercial
interests of a domestic political constituency are harmed by economic sanctions
against another country. Few voices are raised against the punishment of people for

the sins of their rulers.

Quite a few Western countries formally adopted a foreign human-rights policy in
the 1970s as the basis for responding to human rights violations abroad. Foreign
policy is exempt from legal restraints. Where it includes ‘human rights,” guidance
can be sought in ethics. Since the human rights pronouncements in foreign policies
look very much alike, their meaning can be retrospectively inferred from the

observable behaviour of the respective governments. Differences between rhetoric
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and conduct are frequent. They reveal the contributions of the relevant actors within
the government, the parliament and the executive, and within the executive the
foreign-policy and the development-aid establishments. Foreign-policy decisions
respond to rapidly evolving political events while remoulding bilateral economic
exchanges requires a longer lead time. The result is frequently the lack of
correspondence between the behaviour of two parts of the same government. The
available quantitative data, especially on aid flows, highlight such lack of
correspondence: sanctions were sometimes threatened but not imposed, sometimes.

announced but implemented with much delay or as token gestures.

Domestic support for human rights in foreign policy is high as it is for cutting off
aid to human rights violators. Cutting off aid is indeed the most popular sanctions
because people are easily mobilized against their money being used to fund foreign
dictatorships. The current revival of previous anti-apartheid attempts to impose a
humanrights rationale upon trade and ilnvestment promises to show whether the
abyss between political and economic governance can be bridged. While cutting off
aid saves taxpayers’ money, cutting off trade constitutes self-imposition of economic
costs of sanctions while forcing investors to accept the human rights rationale
prevents them from drawing profits generated by the absence of human rights
protection on far away countries. By no coincidence, opposition to economic
sanctions in countries imposing them, especially the USA, started after sanctions
were moved from public to private, from aid cutoffs to restrictions upon trade and

investment.

The basis of economic sanctions for human rights violations is a commitment to
human rights in foreign policy. This commitment is regularly a self-contained
addition to many other commitments with which it often clashes. It is routinely

written in beautiful rhetoric of moral imperatives, articulated at such a high level of
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abstraction to resemble Delphic utterances. This commitment to human rights of
people in other countries is supposed to eschew domestic self-interest as petty or

tawdry but neither does nor can accomplish this.

This paper emphasized a paradox: a commitment to human rights which translates
into economic sanctions conflicts with a commitment to human rights that translates
into development aid. Paradoxically, foreign policies include both - denial of aid as
well as its delivery can be seen as the way to improve human rights in recipients..
Common sense may rebel against accepting that both denying and providing aid
enhance human rights but foreign policies have to accommodate many divergent and
mutually conflicting requirements and thus may conflict with common sense.
Moreover, their human-rights pledges may conflict with a commitment to export
promotion, which in its turn may conflict with a commitment to peace and security,
and that one may be at odds with a separate commitment to humanitarian aid. A
separate domestic constituency exists fpr each of these separate commitments: a
militant human-rights lobby may advocate aid cutoffs, joining forces with anti-aid
constituencies, but clashing with a development-aid lobby which sees increased
rather than diminished aid as necessary for promoting human rights. The linkage
between aid and export promotion may not be advocated within a country’s formally
adopted aid policy but constitutes its necessary component. No country could have
a development-aid policy without constituencies which export their goods and
services through it. The export-promotion constituency may well slant that country’s
response to violations away from all formally proclaimed human-rights or
development-aid commitments. In situations that have been labeled ‘complex
emergencies’ conventional pace-making aims routinely clashes with the traditional
humanitarian urge and the resulting behaviour often displays mutually irreconcilable

components of peace-making and humanitarian aid.
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A search for a comprehensive and coherent foreign policy that guides responses to
human rights violations might be a fruitless exercise - such a policy would assume
an importance of human rights of people beyond national borders which simply does
not exist. Discarding the assumption that such a policy exists enables a search for
those factors that trigger off economic sanctions as a response to some human rights
violations while inhibiting them for others. Reality, although unruly, can be
systematized into discernable patterns of behaviour, even if these are not as neat as
they would have been if they conformed to the rules laid down in international law.

or in formally adopted human rights policies.

Foreign policies that promise to make human rights their cornerstone expose
themselves to critique because they do not translate into practice. A selfless
commitment to benefiting others is not an outcome of domestic politics and one
should not expect this. Human rights guarantees were written to regulate relations
between the state and its own citizens, not the state’s relations with citizens of other
countries. These guarantees did not anticipate .that economic sanctions would
emerge in response to human rights violations and thus said nothing about this
phenomenon. A great deal of literature has aimed to close this legal gap by arguing
that economic sanctions are illegal and illegitimate or else legitimate and legal.
Prevailing disagreements show that not even human rights organizations can reach
a consensus amongst themselves. This indicates that not only governmental conduct
1s subjected to pressures and counter-pressures within and without nominally
applicable law and policy, but also the rationale for resorting to economic sanctions
for human rights violations is subjected to different interpretations and can be seen

as human-rights-friendly or detrimental for human rights.

In the absence of uniform rules for governmental conduct and due to a murky

human-rights rationale, economic sanctions for human rights violations remain at
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the mercy of foreign policy. A case where domestic self-interest was subordinated
to upholding human rights of people far beyond the country’s borders, through the
imposition of an embargo impeding the import of oil from a repressive regime
which happens to be the sole source of oil, for example, has never happened. If it
did, it would have demonstrate that domestic self-interest could be subordinated to
the rights of others, undermining the preferences of the population in favour of
championing with missionary zeal human rights of others and paying the price of

self-sacrifice.

Disregarding this unlikely scenario, domestic self-interest should be taken as the
determining factor in imposing or inhibiting sanctions for human rights violations.
It precludes self-inflicted harm, which is a general feature of economic sanctions.
Lisa Martin has argued that in order to make a threat credible, governments
imposing sanctions have to demonstrate their willingness to suffer economic losses
themselves.”* Margaret Doxey found such willingness lacking,”* while David
Leyton-Brown took this line of reasoning one step further to conclude that sanctions
were routinely used as a weapon of first resort, an easy way for governments to be

seen to act.53

And yet, acting in the name of human rights of people in far-away countries defies
domestic self-interest. Human rights organizations emerged in the 1960s to work for
human rights of others, constraining domestic self-interest by positing the value of
shared humanity and the duty of those able to act to do so for the benefit of those
whose rights were denied or violated. Domestic self-interest thus cannot be the only
explanatory factor - economic sanctions are constrained by domestic self-interest but
are also constraining it. A great deal of evidence shows that imposing sanctions was

a gesture exacted from a particular government by an articulate domestic




constituency or by the government's peers (who were pressurized to act by their

domestic constituencies).

Foreign policy operates in a world of appearances as well as realities. Symbolic
gestures are intended for specific audiences. The importance of saving face or
creating an illusion of accomplishment may be disregarded in quantitative studies
that examine the financial value of sanctions, but is evidenced in self-assessments
by governments. Definitions of what a human rights policy really seeks to.
accomplish, below the layer of beautiful but abstract terms, can be very pragmatic.
The British government united the foreign-policy and development-aid ministries
into producing a joint brochure on human rights (an unusual event since the two
ministries, wherever they exist as separate actors, tend not to define human rights
similarly). Amongst coloured photographs on thick glossy paper which characterizes
such governmental human rights policies and reports, there was an emphasis of the
need for dialogue with China and a proud statement: "We regularly raise the cases
of individuals and have received information about all those on the EU’s list.”** This
tendency of confine human rights successes to the fate of internationally known
individuals dominates foreign policies and facilitates reporting on accomplishments.
The underlying personalization fits the purpose - a detainee liberated, human rights
problem solved, the country can be taken off the agenda. Summarizing the record
of the Carter administration, which is often credited for institutionalizing human
rights in foreign policy, David Heaps listed ‘the release of political prisoners in
Indonesia; the imposition of less harsh punishment on foes of the regime in South
Korea; the more conciliatory treatment of political opponents in the Philippines; the
liberation of prominent dissenters such as Jacobo Timerman in Argentina.’”> Such
individualization fits with the individualism in-built in international human rights
law, where an individual victim of an individualized violation is given access to a

retroactive remedy. It does not fit with systemic and structural approaches that are
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necessary for building human rights protection for all. Such approaches would
necessitate a long-term commitment by donors and that for an investment far beyond
the minuscule sums allocated for human rights in aid budgets. Preference for an
alternative that is both easy and costless - confining human rights to individual cases

of prominent dissidents - satisfies many different audiences.

The large number of economic sanctions that were too short or too minuscule to
produce any effect upon the target country demonstrate that sanctions relate to a.
large number of diverse target audiences and cannot be reduced only - not even
mainly - to relations between the two states where one imposes sanctions against
another. If a government is forced to act, or to be seen to act, despite the absence of
an obligation to do so, there obviously are pressures which secured that such
discretion is exercised. The background may have been a discretionary
determination of human rights violations and the reaction may have been economic
sanctions which are apparent rather Ithan real. The search for explanations
necessitates singling out the various audiences to which the government's response
to human rights violations in other countries relates. Because there are many and a
message to one may undermine the one to another, the response exhibits different,

often contradictory features.

The impact on human rights

The traditional approach in international relations or foreign policy analysis,
positing that states (represented by governments) are the key actors, cannot be
applied to the field of human rights because non-governmental organizations by far
outnumber states as actors creating information on human rights violations and
shaping the public opinion. In this area, governments follow rather than leading.
Various governments have recently established ministries or secretariats with

‘human rights’ in their name but non-governmental human rights organizations have
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been active in the field at least three decades. The mobilizing power of human rights
led in the 1960s to a simple idea: exposing human rights violations is the first step
towards opposing them. Globalization of human rights activism was seen as the
corollary to the universality of human rights. A moral right to do good was easy to
construct. ‘Amnesty International does not consult the prisoners about whether they
want to be adopted,” argued Cosmas Desmond in a critique that created quite a stir
at the time, ‘it assumes that if a person is in prison the most is to get him or her out,
regardless of any wider political implications.”® One consequence of such a moral.
right to do good is the ease with which it can transform people for whose benefit

action is undertaken into objects of protection rather than subjects of rights.

Growth of human rights organizations intensified in the 1970s, when human rights
became part of foreign policies of Western governments. Audiences for reports
about human rights violations multiplied, demands for information even more with
every controversy about how best to relsponci to human rights violations in other
countries. The linkage between violations and aid flows focused attention to aid
recipients, its punitiveness split human rights organizations. Some lobby for their
imposition, others against their use. Amnesty International decided not to support
the imposition of sanctions, the Asia Watch (now Human Rights Watch) ‘believes
that economic sanctions should be imposed when governments have engaged in
gross abuses.”’ Human Rights Watch went further and presented this strategy for

resort to sanctions against Bosnia and Herzegovina:

First, a mechanism should be established whereby human rights
organizations, ... can report to and work with international financial
institutions (IFIs) on the question of whether local authorities are truly
complying with the Dayton Peace Accords - including the surrender of

indictees - and are otherwise not violating basic international human rights
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standards. This would allow the IFIs to receive accurate, timely and specific
information on which entities should receive assistance and which should not,
and would enable IFIs to outline specific steps that jurisdictions must
undertake to receive assistance, as well as to specify the conduct that would

i . . . . 58
trigger the reduction or termination of assistance.

The elevation of human rights organizations to an officially recognized source
whose information would be directed at the manipulation of aid flows by.
multilateral agencies, such as the World Bank, that have neither the mandate nor the
competence in human rights, vividly portrays how much economic sanctions have

become dissociated from human rights law or, for that matter, law in general.

Exposure of abuses was originally intended to lead to political judgments by inter-
governmental organizations or to international litigation. The inclusion of human
rights in the foreign policy of many Western countries broadened responses to
human rights violations from international political and/or legal judgments to
economic and/or financial sanctions, first bilateral and then also multilateral.
Documented abuses are increasingly used as an incentive to suspend or reduce
foreign and international funding. The institutionalization of human rights
conditionality followed suit. Constituencies lobbying for sanctions conflict,
however, with those advocating uninterrupted flows of aid, trade, or investment. The
interplay between the two accounts for the apparently inconsistent pattern of

sanctions thus far.

Exposure of abuses abroad aims to mobilize people into action against the
government deemed responsible. This mobilization targets initially one’s own
government to nudge it into action against another, embarrassing and publicly

shaming it for failing to act. A mere protest is rarely deemed to constitute a
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satisfactory action; sanctions are advocated, or even a military intervention under
some acceptable name that includes the adjective ‘humanitarian’. Economic
sanctions are the easiest way for a government to be seen to act, a problem-
avoidance strategy which pacifies vocal domestic constituencies without incurring
an economic cost. If sanctions are minute and imposed also by allies, the political

cost is, equally, minute.

Human rights organizations, spreading their activities from the nucleus in Western_
countries, globalized their reach. With the entry of human rights into Western
foreign policies, their findings could be channelled to governments in their home
countries and documenting abuses targeted aid-receiving countries because the
interest for them was the biggest and the possibility of changing their practice
embodied in wielding the aid lever. A political judgment that another government
is a human rights violator responds to the impetus from domestic, foreign or
international constituencies. Thus, reportmcr on- gomg abuses became during the past
two decades the raison d étre for a Iarge number of human rights organizations.

Their reports (and the associated media coverage) are routinely scheduled to
coincide with decision-making on the terms of economic exchange with countries

that are the object of such reports.

International human rights activism started with the slogan that people whose rights
were protected should act in defense of those who were less fortunate. A right to
speak on behalf of victims of human rights violations was easily created and was
followed by a right to act on their behalf; this was followed by a right to monitor,
accompanied by lobbying for economic sanctions against monitored countries.
Applying the criminal-justice model, such activism sought to sanction offenders but,
at the same time, neglected victims. Sanctions were justified by their aim of

punishing the offender/violator while the victim - as in the criminal-justice model
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- had no role. Advocacy of sanctions implied a right to cause harm, to compound
victimization by one government by the economic hardship inflicted by another

government.

Such a rationale for economic sanctions as a response to human rights violations
became an object of increasing controversy. Governments aligned themselves along
the line of the sanctioning and the sanctioned; a large number of various United
Nations resolutions has been adopted against the abuse of Western economic power.
which sanctions are seen to exemplify. As sanctions, as well as grounds for
imposing them, have multiplied the risk of being targeted by sanctions as well as
opposition to sanctions. Calls for safeguards against the abuse of economic power
seen in this pattern of sanctions, but safeguards have proved elusive. A series of
recommendations has been developed to prevent abuses of economic power in inter-
state relations. Within the OAS (Organization of American States), a prohibition
was written into the very OAS Charter. The obvious, albeit un-named, target of that
prohibition was the USA. Although part of a treaty and thus a legal norm, that
prohibition has had no effect on the US conduct towards other members of the OAS.

Thus, the normative and empirical realm are as far apart as they have always been.

Concerns about double victimization and disregard of the human rights of victims
have polarized inter-governmental human rights bodies. When economic sanctions
are imposed on human rights grounds, dilemmas about justifying or challenging the
abuse of economic power in inter-state relations do not diminish but increase. The
human rights rationale of preventing abuse of power clashes with the rationale
behind sanctions. When abuse of power is justified by the human rights rhetoric, the
circle is squared: sanctions affect the whole population of a state and are justified
by coercing its rulers (who are regularly not affected by sanctions) into respecting

human rights.
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Concluding remarks

Human rights are defined here as safeguards against abuse of power by the
government. These are established through collective governmental decisions to
constrain their own power through collective and individual self-policing. The
scheme is simple: each government should police itself because governments are the
principal violators as well as protectors of human rights. Governments acting
collectively define the minimal standards of acceptable behaviour and supplement*
self-policing. Collective self-policing would require a commitment to human rights
that was - and is - more than rudimentary. Since inter-governmental decisions
against human rights violators have been too few from the viewpoint of the
proponents of the condemn-and-sanction practice, a parallel track was established
through the institutionalization of a ‘right’ of individual governments to police and
penalize others. Most sanctions have been unilateral and bypassed the procedural

rules of inter-governmental decision-making as well as in the rule of law.

Economic sanctions ostensibly imposed as a response to human rights violations
have thus far dominantly consisted of aid cutoffs. They can be studied as an exercise
in power politics or as an idealistic mission of putting the world to rights. Neither
captures reality. Underneath the veneer of such extreme theoretical approaches there
are interwoven, often conflicting, threads created by acts and omissions of the many
actors involved in economic sanctions for human rights violations. The task is then
to solve a large number of real-life puzzles in order to discern the pattern, and
therefrom to infer the likely rationale of the main actors in the chain of decision-

making.

The practice of imposing economic sanctions for human rights violations was and

is arbitrary because decisions are inherently political. Whether the basis is ‘political’
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or commercial foreign policy, decisions are exempt from safeguards against abuse
of power. Domestic politics in the sanctioning country is not necessarily guided by
abuses in the sanctioned country. The absence of rule-of-law constraints facilitates

abuse of power.

Future historians might define human rights as a phenomenon of the second half of
the twentieth century and may well conclude that the discrepancy between human
rights as a normative statement and an empirical reality made the demise of human,
rights predictable and inevitable. Another possible conclusion could be that
economic sanctions ostensibly imposed for human rights violations contributed to
the demise of human rights. Such sanctions were most frequent used in 1975-1991,
with the USA starting beforehand and carrying on thereafter. Justifications for
sanctions have changed, definitions of human rights and violations changed as well.
A necessary question follows: was ‘human rights’ just one of the many justifications

for the abuse of economic power?

Flexible, ever-changing definitions of human rights and violations are a necessary
tool for legitimizing freedom of action which political actors cherish; they have been
more successful in preserving this freedom international than domestical. The
imposition of economic sanctions for human rights violations does not harm their
own electorate but people in other countries. Since the application of economic
sanctions entails purposeful impoverishment, while human rights protection
necessitates a great deal of investment, the circle is squared again. Domestic
political constituencies are easily mobilized in support of sanctions, however,
through the substitution of faith for facts. Indeed, opposition to economic sanctions
emerges with concerns about their domestic economic costs. The most frequent
sanctions have been suspensions, cutoffs or decreases of aid, perceived as cost-

saving rather than only costless for the country imposing them.
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Sanctions are often triggered off by a vocal human-rights lobby. (Me-too sanctions,
imposed by a government which follows the lead of another, diminish the influence
of domestic politics, of course.) A political decision to impose sanctions may be
easy to achieve for a vocal domestic constituency but may not then translate into
economic sanctions. Economic governance remains largely immune from
democratic decision-making (or political interference, as many economists would
put it) as well as from legal constraints required for human rights protection. The.
human rights rationale exerts some influence in political but none in economic
governance. This whole process is routinely researched on the level of inter-state
relations. The state is a normative rather an empirical category, and therefore
necessitates investigating the main actors in intra-state relations and the confluence
of rational and irrational factors that mould the conduct attributed to ‘the state’. At
least two states are involved, one imposing economic sanctions to force the other to
alter its human rights practice. Governments of both states perform to their domestic
audience as well as to the outside world. To discérn the internal dynamics which
shapes that performance, abstract terms such as ‘the state’ imposing ‘economic
sanctions’ for ‘violations’ of ‘human rights’ have to be translated into researchable
questions. Asking what economic sanctions are intended to achieve leads one to
recognize that their objective is no less than a political change in a far-away country.
The assumption underlying sanctions is that such change can be micro-managed
from abroad although it is generally acknowledged that change is not sustainable
when imposed from outside. Token gestures are then cited as evidence that sanctions
were successful. Moreover, a definition of human rights adopted as part of a state’s
foreign policy may be, for example, intended for a domestic audience rather than
inter-state relations, and the imposition of economic sanctions against another state
may therefore be a gesture intended for that domestic audience. Effects on the

supposedly targeted state can thus be nil because none were intended.
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And yet, mobilization around human rights cannot be reduced to uses and abuses of
the human rights rhetoric in foreign policy. The ideals of human rights activism
cannot and should not be sullied by abuses of the human rights language. There is
a whole world of pragmatic idealism that has advanced the cause of human rights
during the past decades. A great deal of progress from ‘is’ to ‘should’ can be
empirically verified. Nevertheless, the role of economic sanctions in that progress

is questionable.

The use of human rights language to legitimize external policing and sanctioning
undermines the very basis for human rights protection, which ought to be domestic.
The 1mplicit rationale for sanctions is remote-controlled political development, an
assumption that sanctions will facilitate domestic political change (by producing a
momentum for change that could not be generated within the country’s domestic
political processes), that such change will be orientated against the guilty
government but in favour of human rights protection. That rationale remains implicit
because it conflicts with what is known about political effects of sanctions in the
sanctioned countries, which routinely strengthen the (guilty) government and often
channel political changes in the direction of increased repression. Repression is then
justified by the combination of impoverishment attributed to sanctions and the

external enemy that caused that impoverishment throngh economic sanctions.

Sanctions make the targeted government accountable to other governments, who are
accountable to their own electorates. People in the sanctioned countries - in the
name of whose rights sanctions are imposed - are not factored into that equation.
Human rights are thus removed from their grounding in the rule of law into the
realm of politics. Human rights developed as correctives for domestic political

processes but exclude foreign-policy decisions. The design that evolved during the




past decades obliges each government to protect human rights of its own population,
but abuses of power by other governments are beyond the reach of the existing

safeguards. Developing such safeguards is a challenge for the future.
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