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The legal framework

Five short (legal) perspectives on the issues at hand:

• 1) What are we looking at?

• 2) The duty to render assistance/rescue

• 3) Once on-board

• 4) The issue of disembarkation:
Who is in charge of what?

• 5) Any conclusions?
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1) What are we looking at?

Words do matter… 
…refugees, migrants, asylum seekers, illegal immigrants, etc.?

Human beings   



2) The duty to render assistance/rescue

The perspective of the master…

Persons in 
distress

" Real and irresistible 
distress must be at all times

a sufficient passport for 
human beings

under any ... application of 
human laws”
1809, The Elanor 



2) The duty to render assistance/rescue

What is the master’s obligation? 
UNCLOS article 98

Duty to render assistance
1. Every State shall require the master of a ship flying its flag, in so far as 
he can do so without serious danger to the ship, the crew or the 

passengers: 

(a) to render assistance to any person found at sea in danger of 
being lost; 
(b) to proceed with all possible speed to the rescue of persons in 
distress, if informed of their need of assistance, in so far as such 

action may reasonably be expected of him; 

(c) after a collision (…) 

2. Every coastal State shall promote the establishment, operation and 

maintenance of an adequate and effective search and rescue service 

regarding safety on and over the sea and, where circumstances so require, 

by way of mutual regional arrangements cooperate with neighbouring States 

for this purpose. 
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2) The duty to render assistance/rescue

SOLAS V Regulation 33 - Distress Situations: Obligations and 
procedures
1. The master of a ship at sea which is in a position to be able to 
provide assistance on receiving information from any source that 
persons are in distress at sea, is bound to proceed with all speed to 
their assistance, if possible informing them or the search and rescue 
service that the ship is doing so. This obligation to provide assistance 
applies regardless of the nationality or status of such persons or the 
circumstances in which they are found. (…)
1.1. (…)
2. The master of a ship in distress or the search and rescue service 
concerned, after consultation, so far as may be possible, with the masters of 
ships which answer the distress alert, has the right to requisition one or more 
of those ships as the master of the ship in distress or the search and rescue 
service considers best able to render assistance, and it shall be the duty of 
the master or masters of the ship or ships requisitioned to comply with the 
requisition by continuing to proceed with all speed to the assistance of 
persons in distress.(…)

Same kind of duty in 
other regulations, e.g.. 

SAR Convention
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…RCC’s have to right to order vessels to 
render assistance…
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procedures

1. The master of a ship at sea which is in a position to be able to 
provide assistance on receiving information from any source that
persons are in distress at sea, is bound to proceed with all speed to 
their assistance, if possible informing them or the search and rescue
service that the ship is doing so. This obligation to provide assistance 
applies regardless of the nationality or status of such persons or the 
circumstances in which they are found. (…)
1.1. (…)
2. The master of a ship in distress or the search and rescue service 
concerned, after consultation, so far as may be possible, with the masters of 
ships which answer the distress alert, has the right to requisition one or more 
of those ships as the master of the ship in distress or the search and rescue
service considers best able to render assistance, and it shall be the duty of 
the master or masters of the ship or ships requisitioned to comply with the 
requisition by continuing to proceed with all speed to the assistance of 
persons in distress.(…)

Same kind of duty in 
other regulations, e.g.. 

SAR Convention

In sum:
Master has a duty to render 

assistance/rescue

Coastal States have a duty to 
establish/provide an efficient 

SAR-system etc. (RCC)

…and have to right to order vessels to 
render assistance…

What is rescue?
“an operation to retrieve
persons in distress, 
provide for their initial 
medical or other needs, 
and deliver them to a 
place of safety.” 

SAR Convention



3) Once on-board

What happens after the rescue? 

SOLAS V Regulation 33
6. Masters of ships who have 

embarked persons in distress at 
sea shall treat them with humanity, 

within the capabilities and 
limitations of the ship.

Guidelines
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Commercial vessels do not 
have to deal with the legal 

status of the rescued 
persons…



4) The issue of disembarkation

“DELIVER THEM TO A PLACE OF SAFETY”: WHERE TO GO?
Who is in charge of what?

…an attempt to solve the issue…
2004 Amendments to SOLAS & SAR Convention (“lex Tampa”)

Purpose: ensure that persons in distress at sea are assisted while 
minimizing the inconvenience to the assisting ship
= ensure the integrity of the SAR-system at sea

Obligation of states to co-ordinate and co-operate to ensure that 
masters of ships providing assistance by embarking persons in 
distress at sea are released from their obligations with minimum 
further deviation from the ship’s intended voyage. 

(SOLAS & SAR Convention)
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assisting ship and delivered to a place of safety, taking into account

the particular circumstances of the case and guidelines developed by 
the Organization. In these cases the relevant Contracting

Governments shall arrange for such disembarkation to be effected as 
soon as reasonably practicable.

SOLAS V, reg. 33, 1.1.



4) The issue of disembarkation

“DELIVER THEM TO A PLACE OF SAFETY”: WHERE TO GO?
Who is in charge of what?

…an attempt to solve the issue
2004 Amendments to SOLAS & SAR Convention (“lex Tampa”)

Purpose: ensure that persons in distress at sea are assisted while 
minimizing the inconvenience to the assisting ship
= ensure the integrity of the SAR-system at sea

Obligation of states to co-ordinate and co-operate to ensure that 
masters of ships providing assistance by embarking persons in 
distress at sea are released from their obligations with minimum 
further deviation from the ship’s intended voyage.

The Contracting Government responsible for the search and rescue
region in which such assistance is rendered shall exercise primary
responsibility for ensuring such co-ordination and co-operation 

occurs, so that survivors assisted are disembarked from the 
assisting ship and delivered to a place of safety, taking into account

the particular circumstances of the case and guidelines developed by 
the Organization. In these cases the relevant Contracting

Governments shall arrange for such disembarkation to be effected as 
soon as reasonably practicable.

SOLAS V, reg. 33, 1.1.

What does that
mean..?



4) The issue of disembarkation

“DELIVER THEM TO A PLACE OF SAFETY”: WHERE TO GO?
Who is in charge of what?

What does that mean?

Two major lines of argumentation:
• These regulations mean that the SAR-state is ultimately 

responsible to provide a place of safety
• These regulations mean that the intended next port of call is 

ultimately responsible

=> Or non of the above?



4) The issue of disembarkation

“DELIVER THEM TO A PLACE OF SAFETY”: WHERE TO GO?
Who is in charge of what?

What does that mean?

Two major lines of argumentation:
• These regulations mean that the SAR-state is ultimately 

responsible to provide a place of safety
• These regulations mean that the intended next port of call is 

ultimately responsible

=> Or non of the above?
To add to the complication:

Are there places which are 
NOT safe at all?



4) The issue of disembarkation

“DELIVER THEM TO A PLACE OF SAFETY”: WHERE TO GO?
Who is in charge of what?
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Two major lines of argumentation:
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responsible to provide a place of safety
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ultimately responsible

=> Or non of the above?
To add to the complication:

Are there places which are 
NOT safe at all?

What is the role of the 
flag state in all of this..?



5)  Any conclusion?

…it is complicated! 
No clear answer to where to disembark…

BUT: there is no doubt that the obligation to ensure disembarkation 
is with the states!

It should not be the main role of private actors & NGO’s to have to 
solve the problem...
…but at the end of the day, it is the master, the crew and the vessel 
ending up in a limbo…
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…it is complicated! 
No clear answer to where to disembark…

One observation in connection with the Maersk Etienne case: 
Is there a particular role of NGO’s?



5)  Any conclusion?

…it is complicated! 
No clear answer to where to disembark…

What to do?

• There is a need for willingness to find solutions on the 
state-, EU-, regional-, UN-level... 

• Pressure on states to live up to their obligations (good faith)
• Is the flag state out of the picture?

• Is there a right to enter port in a case of necessity/own distress?
• Could the vessel just “get back home”?

• Could legal proceedings be initiated (in what legal arena)? 
…and would that be a good idea?



5)  Any conclusion?

…it is complicated! 
No clear answer to where to disembark…

What to do?
• This needs to be fixed!

Remember the purpose of the current regulation:
• To ensure that persons in distress at sea are assisted while 

minimizing the inconvenience to the assisting ship
= ensure the integrity of the SAR-system at sea

• What is the alternative…?



The legal framework

Did this made any sense?

Thank you for your attention!

bfe@law.aau.dk


