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EVICTION OF UNLAWFUL OCCUPANTS FROM UNSAFE INNER-CITY
BUILDINGS IN SOUTH AFRICA: THE TENSION BETWEEN
CONSTITUTIONAL RIGHTS AND URBAN PLANNING PROGRAMMES

Professor Henk Delport
Nelson Mandela Metropolitan University, South Africa

Abstract

The City of Johannesburg has embarked on a major programmed aimed at rejuvenating the
inner-city of Johannesburg, South Africa. However, there are many obstacles. Many owners
have abandoned their properties in the town centre, mostly because of safety and commercial
reasons. Homeless persons moved in on a large scale, despite the fact that the buildings have
become derelict and were never designed for residential occupation. It is estimated that there
are currently approximately 70 000 persons unlawfully occupy such buildings in the inner-
city. In most cases living conditions are appalling. Unsafe electrical wiring and lack of toilet
facilities create major health and safety risks. How is the problem addressed from a planning
point of view?

Section 12(4)(b) of the National Building Regulations and Building Standards Act 103 of
1977 (NBA) empowers a municipality to order any person occupying an unsafe building to
vacate the building immediately or within a specified period. Failure to comply is an offence
(s 12(6)). On the other hand, s 26(3) of the South African Constitution prohibits persons from
being evicted from their homes without a Court order made after considering all the relevant
circumstances. This begs the question: what ‘relevant circumstances’ are to be considered if
hundreds of unlawful occupants of unsafe inner-city buildings boldly refuse to comply with
the local authority’s order to vacate?

In Occupiers of 51 Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City
of Johannesburg and Others 2008 (3) SA 208 (CC) the Constitutional Court stressed that s
26(2) of the Constitution imposes a duty on the State to take reasonable measures, within its
available resources, to achieve the progressive realisation of the right of access to adequate
housing. The Court made it clear that a local authority has an obligation to take into account
the possibility of the homelessness of any resident consequent upon a s 12(4)(b) eviction.
Most importantly, the eviction of a resident by a municipality in circumstances where the
resident would possibly become homeless should ordinarily take place only after meaningful
engagement, described by the Court as a ‘two-way process in which the city and those about
to become homeless would talk to each other meaningfully in order to achieve certain
objectives’.

South African law is now quite clear: a municipality will not be allowed to evict occupiers
from unsafe buildings without (i) giving due consideration to the fact that the people could be
rendered homeless as a result, and (ii) entering into discussions with the occupiers concerning
their future accommodation. Unlawful occupants, including those occupying unsafe buildings,
qualify for constitutional protection. This has major implications for urban renewal
programmes.

Henk Delport
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From rude illegalism to the rule of law
The shift from regulative to discretionary mode
in Israeli coastal planning

Nurit Alfasi
Ben Gurion University of the Negev

Abstract

On August the 15th 2004 the Israeli parliament, the Knesset, authorized a new law for the
preservation of the coastal environment. The new Coastal Conservation Law (CCL) is the first
legislation in Israel that states a specific planning policy. Up till the authorization of this law,
primary planning legislation in Israel, represented by Planning and Building Law from 1965,
was essentially procedural. Thus, the law did not specify planning policies, but defined the
procedure for setting guiding principle, usually in the form of Outline Plans. Alas, coastal
management policy defined in National Outline Plan no. 13 from 1983 was in effect
obstructed and did not manage to protect the shoreline from the invasion of residential and
commercial land uses.

To our claim, the CCL symbolizes a shift from the regulatory tradition a discretionary mode
of planning. The exceptional framework of the CCL consists of a policy statement regarding
planning and building at the shoreline and a platform for evaluating development plans
offered by developers and institutions. This platform is made of a commission that considers,
approves or rejects plans related to the seashore area on a case-by-case basis, in line with the
general policy statement.

This paper reviews several case-studies of coastal planning conflicts that arose before and
after the authorization of the CCL and analyses the contribution of the law to protecting the
fragile coastal environment. It concludes that the CCL manages to protect the coastline form
the invasion of undesirable land-uses. In addition, we find that the discretionary mode creates
a significant cultural change, as both developers and local governments refrain from
circumventing the coastal preservation policy.
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The Sound and the Fury?
The Impact of Post-Kelo State-level Eminent Domain Legislation
on Planning and Development Practice in the United States

Ellen M. Bassett
Portland State University
Portland, Oregon

and

Harvey M. Jacobs
University of Wisconsin-Madison
Madison, Wisconsin

Abstract

In June 2005, the United States Supreme Court issued a ruling involving the use of eminent
domain for redevelopment in the City of New London, Connecticut. From the perspective of
legal precedent, the ruling (Kelo v. the City of New London) was unremarkable: the court
upheld the right of the city to acquire private property through condemnation and to assemble
and transfer it to another private owner in order to facilitate economic development. The
ruling, however, proved highly controversial—sparking widespread public outcry and
demands for greater protections for private property. This backlash culminated in a flurry of
state-level legislation that restricted the power of eminent domain to varying degrees. All
told, 42 of the 50 states passed such restrictions (Castle Coalition 2007). Proponents of these
legal changes argued that the legislation would curb actual and potential misuse of the power
(Berliner 2003). Opponents, in contrast, worried that changing eminent domain powers would
negatively affect efforts by government to revitalize urban areas, foster economic
development and provide affordable housing (American Planning Association 2005.)

This paper reports preliminary results of an on-going national research project examining the
impact of Kelo initiatives upon US planning practice. The research seeks to understand
whether Kelo initiatives have had a predicted “chilling effect” upon public planning and
decision-making processes. That is, has this property rights backlash made public agencies
and their partners less willing to undertake ambitious development projects and/or plans that
might utilize eminent domain? Has the legislation negatively affected affordable housing
production and economic redevelopment activities? Have routine planning actions (e.g., the
adoption of new regulations) or processes (e.g., public hearings) become more difficult and/or
contentious? If yes, what are localities doing to adapt to the new environment?

Drawing from semi-structured informant interviews and a national web-based survey of
planning and development practitioners, the paper finds that while the property rights
movement in the USA remains a force to be reckoned with in most states, post-Kelo
legislation has had a rather limited impact upon practice. For some key sectors (development
of affordable housing, economic development planning), the legal changes appear to be

Bassett and Jacobs
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neutral or just slightly negative in their effect. Public planning and decision-making processes
are somewhat more impacted with a majority of survey respondents indicating that their
localities has become less willing to publicly contemplate projects that might utilize eminent
domain; these same respondents, however, also indicate that Kelo has made little change in
levels of transparency/accountability and conflict/disagreement in public decision-making
processes.

We conclude that this generation of American property rights legislation, like prior ones,
while generating significant sound and fury has not fundamentally altered planning processes
or development activities at the local level (see Jacobs 1999 for a discussion of the prior
generation of legislation). We speculate that eminent domain may in fact witness a
resurgence in support and use at the local level in the future as communities severely affected
by the credit, housing, and mortgage-finance crises reexamine this power to address
abandoned housing and facilitate redevelopment.
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A Contrarian View of U.S. and European Property Rights and Land Use Planning:
Differences without any Substance

Harvey M. Jacobs
Department of Urban and Regional Planning,
Gaylord Nelson Institute for Environmental Studies
University of Wisconsin-Madison, USA

Abstract

A common and longstanding story in the urban planning literature sees the U.S. approach to
land use management as significantly different (even unique) in the context of other
developed countries (see, for example, Delafons 1969, Cullingworth 1993, Alterman 1997).
Reflecting U.S. history and culture, and this in return reflected in U.S. law, the U.S. approach
iIs seen as less dependent on expert management, more protective of social values of
individualism and local control, and centering around the necessary integrity of private
property vis-a-vis the role of the state as representative of the greater good (the public
interest) (Alterman 1997, Ely 1992, Hamin 2002).

A challenge to this common conceptualization is offered in the context of current policy
initiatives in western Europe (primarily) and globally (secondarily).

Two principal arguments are made: 1) that the systems of private property and land use
planning in the U.S. and western Europe have, functionally and traditionally, not been as
disparate as has been commonly depicted (Jacobs 2008b), and 2) that changing institutional
and legal conditions in the U.S. and western Europe are bringing the two places increasingly
together (to the extent they have ever been apart) (Jacobs 2008a). This tendency for
convergence is specifically reinforced by global property rights initiatives and the social
movements which support them. These initiatives and movement seek to build explicitly on
an (ideal) U.S. model of property rights (DeSoto 2000, Deininger 2003).

The paper uses a combination of historical, institutional and legal analyses, reinforced by case
studies drawn from the author’s current research activities.

The paper’s central argument is that in the current period of history the basis for trans-
Atlantic mutual learning is centered on recognizing the similarities in social pressures, social
mobilizations, legal challenges, and planning institutions and outcomes, rather than being
distracted by what is often depicted as significant and longstanding historical, structural and
institutional differences. As a result, what comes into view is an integrative global initiative
to weaken the position of the state and strengthen the position of the property owner.
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Compulsory Acquisition of Property Arising from Land Use Planning — An
Australian Perspective

John Sheehan
Adjunct Professor, Property Rights Research Group, Faculty of Design Architecture and
Building, University of Technology, Sydney, Australia, and Acting Commissioner Land and
Environment Court of NSW.

Abstract

Historically compulsory acquisition of private property rights in Australia arising from land
use planning only arises in defined and quite narrow circumstances. Compensation accrues to
the dispossessed property owner on such occasions, but even this assessment of compensation
can be restricted, and arguably unjust.

Attempts have been made to liberalise the grounds for such compensation, however recent
legislative amendments notably in the Australian State of New South Wales have arguably
confounded such endeavours. The current compulsory acquisition legislation in NSW is
canvassed in the light of these recent developments. The rising value of property rights
notably in major urban areas of NSW has caused Government agencies to seek ways to
ameliorate their legislative obligation to pay full compensation. Current policy settings
suggest that the interaction between planning and law will be increasingly important
especially as land use regulation is being carefully crafted to ensure the “taking” threshold is
not unwittingly traversed, notwithstanding the effective obliteration of almost all private
property rights as a result of a highly restrictive zoning.

The key argument in this paper is that the relationship between planning and law is being
intentionally misused. This is of great concern in a social democracy such as Australia where
private property rights are specifically guaranteed “just terms” compensation in the Australian
Constitution. However, the six Australian States retain remarkable vestiges of their colonial
legislative heritage, one such power is the ability to reduce or even deny compensation for the
abrogation of private property rights arising from State action.
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Planning permission and the law of nuisance in the United Kingdom

Francis McManus
Napier University, United Kingdom

Abstract

Someone whose property is adversely affected by activities which take place outside his
property can invoke the common law of nuisance to seek redress in the courts. For example,
someone whose property is affected by smell or noise from a nearby factory can sue the
occupier of the factory in nuisance. However, since the late 19th century, a number of cases
have established the principle that if the existence of the activity (for example, the operation
of a railway) which is causing pollution has been sanctioned by an Act of Parliament there is
no redress in law. This is known in the law of the United Kingdom as the defence of statutory
authority which ranks as a complete defence.

Since 1947, in order to develop land, one has required to obtain planning permission from a
local planning authority. The paper simply discusses the impact of planning permission on the
law of nuisance, for example, the extent, if any, to which planning permission provides a
complete defence to a nuisance action, or, alternately, whether the fact that planning
permission has been granted can be taken into account by a court in deciding if a nuisance
exists. The courts have never really felt comfortable in answering this question.

The paper is particularly timely in that recent planning legislation has given central
government increased powers to dictate to planning authorities whether planning permission
should be granted for major developments such as airports.
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Planning Legislation — a view from Victoria, Australia

Rebecca Leshinsky
Department of Planning and Community Engagement, Victoria, Australia

Abstract

In the State of Victoria, Australia, the Planning and Environment Act 1987 is undergoing a
significant review for the first time in 21 years. System improvements can be learnt from
other national and international planning legislative models. Notwithstanding that planning
law and practice in Australia is jurisdictionally State based, there is an interest in a more
uniform national Australian approach for planning regulation. This paper canvasses the
planning legislative system in the State of Victoria, Australia, with the intention of informing
other jurisdictions on the workings of planning law and practice in the State of Victoria,
Australia. The author is the coordinator of the review process of the Planning and
Environment Act 1987 (Vic) and it is hoped that Australian and international readers of this
paper will critically comment on comparable planning law regulation.
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Zoning on purposes as a contemporary alternative for zoning on land uses of
open spaces in an urbanised context

Hans Leinfelder
Ghent University-Centre for Mobility and Spatial Planning, Belgium

Abstract

The (mono)functional zoning in land use planning has already a long record of service and
finds its roots in an historical political and societal ambition of separating functions and
activities in space. But above all, the continuous success of this type of zoning is linked to the
legal security it creates.

Although a decrease in legal security still seems an invincible problem, the technique of
functional zoning in spatial planning is increasingly being questioned. An alternative planning
discourse of ‘open space as public space’, a planning discourse about open space fragments in
an urbanised context | developed in the context of my PhD-dissertation (Leinfelder, 2007 and
2009), seems for instance incompatible with this functional zoning ... but also three other
alternative planning discourses about the relation between city and countryside | discussed in
my dissertation do not result in spatial entities that are inspired by land uses, but by
differences in dynamics, environmental impact and meaning of places. Based on these
observations, a ‘rediscovery’ of the zoning plan — as a ‘strategic’ zoning plan — seems
necessary. The addition of ‘strategic’ indicates a more active, more realisation oriented and
more selective approach than today’s comprehensive and passive functional zoning.

The zoning in a strategic zoning plan is no longer related to the allocation of zones to one or
more land uses, but to entities that refer as much as possible to the (societal) purposes for the
open space involved. The name of these zones tries to express as much as possible the most
relevant spatial characteristics of the entities desired for — concerning dynamics, vulnerability,
meaning, ... And the juridical rules related to these entities define the conditions in which —
maybe yet unknown - spatial projects can take place without mentioning the land uses by
name. In other words, development and management of space become increasingly dominant
to the traditional allocation of space. Undoubtedly, also landscape as a holistic frame of
integration is becoming of more and more importance in such zoning plans. (Selman, 2006)
The strategic zoning plan also has to be considered as a more indicative and temporary frame
of reference for private and public actors through which the decision making about specific
projects and measures can be coordinated — even when the choices at the moment of the
decision are different than those at the moment of the design of the plan. (Van Ark, 2005)
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ABSTRACT OF MEASURE 37 ARTICLE (“Year Zero”)

EDWARD J. SULLIVAN
Garvey Shubert Barer, USA

Abstract

The adoption of Measure 37 on November 2, 2004, has significantly altered the land-use
planning landscape in Oregon. In brief, the Measure requires either payment for “lost value”
of real property due to land-use regulations—or, alternatively, waiver of those regulations—
enacted after acquisition of the property by the “present owner.” Although the
constitutionality of this Measure is currently before the Oregon Supreme Court for
consideration, even if the Measure is ultimately found unconstitutional, its effects will
continue to ripple through Oregon, as well as the rest of the country, long into the future.

The article opens discussing the Oregon land-use planning system before adoption of the
Measure. That system requires the adoption of comprehensive plans and land-use regulations
at all levels of local and regional government consistent with a series of uniformly applied
statewide land-use goals. Land-use decisions involving individual parcels of land must be
consistent with the regulations and the plan. The result is uniformity and relative
predictability in land-use decisionmaking. Next, the article explores how the Measure
operates based on the experience of public entities dealing with the first claims made under
the Measure. Measure 37 imposes a land-use system based on the time an individual took
ownership in the property, as well as on unstated and incoherent claims of “reduction of
value” rather than a uniformly imposed requirement based on public policy values. The article
continues, suggesting how the state’s land-use planning program can cope with the Measure
in its current form and explores some of the likely areas where the Measure may be amended
by either the legislature or through the initiative process. The article closes with predictions
regarding the short- and long-term impacts of Measure 37 including loss of farmland, further
sprawl, loss of a cohesive and coordinated land-use program, and, most importantly, the onset
of sclerosis of the state’s land-use planning system.
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Clumsy Floodplains
— Patterns of action before, during, and after extreme floods —

Thomas Hartmann
School of Spatial Planning,
Technische Universitat Dortmund, Germany

Abstract

Floodplains are contested land. They are attractive sites for building — but temporarily, floods
occupy the floodplains (Petrow et al. 2006: 717). In the past, society tried to solve this conflict
by building high levees, to protect properties in the floodplains from the inconvenient visitor.
This strategy fails: levees protect only against smaller floods; climate change causes more
extreme floods. In addition, levees pretend security — land behind them is used intensively
(Jupner 2005: 97-101). Finally, the flood-risk aggravates. In the last decades, approximately
each catchment in Germany suffered damages by extreme floods.

Patterns of action can be observed before, during, and after extreme floods (Jipner 2005: 15).
Before, even experiences of extreme floods do not keep landowners from accumulating values
in risky allocations. Then, water management relies on the ancient technology: levees along
the whole river (instead of making space for the rivers) (Moss & Monstadt 2008: 70).
Although policymakers pass laws in order to confine building in the floodplains, still,
municipalities permit buildings in the floodplains. These patterns of actions take place
iteratively in each floodplain. They materialize in land use. This leads to highly developed
floodplains with a strong technological dependency on levees. The situation becomes so
entrenched that it will be approximately impossible to change technology (e.g. to make more
space for the rivers). Why do these patterns of action sustain land use, which will lead to a
technological lock-in?

Land use is framed by the law and property rights (Needham 2006). The legal system in
Germany does not only allow, but even sustain these patterns of action. In dry periods,
floodplains are profitable land. Landowners are entitled to gather profits from the use of their
property (Davy 2006: 56); municipalities have fiscal incentives to grant building permits. In
this situation, individualistic patterns of action dominate; buildings in the floodplains emerge.
In case of flooding, landowners claim for protection. In this situation, an egalitarian pattern of
action can be observed; water management agencies provide sandbags, and provisionally fix
levees. Inconspicuous, hierarchical patterns of action drown the egalitarian actions: based on
flood management plans, water management maintain and rebuild technical flood protection;
political debates on protection policy start, legal reforms follow (Moss & Monstadt 2008: 65).
Later, public awareness of flood risk abandons, and the hierarchical patterns fade out. Then,
flood protection is not pursued with priority any longer; other topics come to the political
agenda. Flood protection fatalistically becomes a question of local implementation. After
some while without a flood, the individualistic patterns emerge again. The procedure restarts.
Values are exposed to flood risk, flood risk aggravates, values will be destroyed, rebuild,
extended, flood risk additionally aggravates (Patt 2001: 2). The technological lock-in
aggravates.
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So finally, the legal framing sustains a robust but clumsy situation in the floodplains. What
could be done to defend an irreversible technological lock in? This question drives the
research about patterns of action before, during and after extreme floods.
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The Europeanization of Land Development as Discontinuous Adjustment: The
Interpretation of a Dusseldorf Court and its Impact

Willem K. Korthals Altes, Tuna Tasan-Kok
Delft University of Technology, The Netherlands

Abstract

Land development practice is a context in which planning and markets meet. Within Europe
there are rules about the conducts of governments to assure the Europeanization of markets.
One of these rules is that the procurement of public contracts must follow specific
proceedings.

Europeanization in this paper is used in its most common meaning, that is, as a process of
“adapting national and sub-national systems of governance to a European political centre and
European-wide norms” (Olsen, 2002, 924). In many contexts there is a large gap between
those European rules and local practices of relations between local authorities and market
agencies. It is general practice that judgments of the European Court of Justice are only
complied for the case at hand, but that general implications for policies are ignored, a practice
that has been called ‘contained compliance’ by Lisa Conant (2002; 2007). As courts may only
rule if parties bring disputes before them, further compliance depends on other actors.

Such a pattern of contained compliance seems also be the case for public procurement in
relation to land development. Recently there have been several cases that have potentially a
large impact on the practice of land development (Korthals Altes, 2006; Elvin and Banner,
2008). In many contexts, however, this has not affected day-to-day practice.

An exception to this can be found in Germany where the Oberlandesgericht in Diisseldorf
(OLGD, 2007), has ruled in several cases that the European public procurement rules must be
followed in cases where the sale of land is part of an urban development plan. This has
resulted in much debate, whether this is the right interpretation of this directive (Portz et al.,
2008). The European Commission, for example, is in the opinion that there must be a legally
binding obligation to execute works, with sufficient sanctions, as an additional criterion
(CEC, 2008). Recently, this debate has changed the view of the OLGD that the case was so
clear cut that it did not need guidance from the European Court of Justice, and they have
asked for a preliminary ruling (2008). Meanwhile the practice has changed in Germany.
Published tenders for the sale of land by German authorities in the Supplement to the Official
Journal of the European Union have risen from 3 in 2006 to 75 for the first three quarters of
2008.

This paper analysis the arguments that are put forward by the OLGD and position them into
its legal context. Next to the potential impact on land development, this paper also reflects on
the meaning of Europeanization, which is not only a supranational intervention in local
practices of urban policy, but which needs also local agencies that call in these powers to have
an effect on land development practice.
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The Myth of Dutch Planning

Leonie B. Janssen-Jansen
University of Amsterdam, The Netherlands

Abstract

In an international perspective, the Netherlands are well-known for their quality of the
innovative urban development, based on the need for its citizens. Many international planning
specialists praise the Dutch planning system for this result, often emphazing the influence and
role of the national government in the Dutch planning processes. However, the reputation of
the Dutch planning system might not be as well-deserved as it seems. On paper, Dutch
planning is one of the more plan-led systems with different roles for the three governmental
layers. In reality, the larger part of the development takes place based on exemptions, granted
by the local level, the only governmental level with the authority to make and change (or
decide not to adapt as demanded for by a higher govermental layer) zoning plans, resulting in
a more development-led urbanization that ofted is quite different from the one proposed in the
internationally praised plans. Due to the used flexibility not only is the outcome of the plans
different than what was intended, also the way citizens take part in planning procedures differ
from the picture international planning specialist have from the Netherlands.

Not for nothing, one of the motives for changing the Dutch planning law (July 2008) was the
decreasing legal security due to the increasing development-led practice. Another motive for
the new law was handing over zoning competences to higher administrative levels to increase
the possibilities to overrule the competences of local governments that ‘nimby’ national
policies by refusing building permits for national projects. This paper will offer a critical view
on the ‘Dutch planning Mecca’ by showing how the planning instruments have been used in
practice. Further the paper will explore the possible ways forward the new Dutch planning
law will or will not bring.
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How to actualize the institutions of legal quality in transactional practices
of policy making: The case of urban and regional planning

Willem G.M. Salet & Leonie B. Janssen-Jansen
University of Amsterdam, The Netherlands

Abstract

Most European member states introduced national legal systems of spatial planning and
policy making in the 1950s and early 1960s. Initially, most states preferred a relatively
modest profile for the national government but more centralism gradually emerged in course
of the 1970s and 1980s. The intergovernmental relationships regarding planning are still
differentiated in European countries but in all cases - until recently - it was considered as a
governmental prerogative to decide upon the destinations of the use of land. Safeguards
against misuse of governmental power and against policy instrumentalism were provided via
well institutionalized principles of democracy and state and law.

Since the 1980s, however, the hierarchical nature of governmental planning and policy
practices has been criticized as being increasingly inefficient. The frames of governance have
changed into multi actor and multi level contexts of decision making that not only cross the
borders of territorial jurisdictions but also the borders of the distinct systems of regulation via
state, market and networks. As a result, practices of policy making have changed
dramatically. For the coordination of policy, new practices of ‘co-production’ between
completely different agencies have replaced the hierarchical practices, both in strategic
planning and in operational decision making such as in urban projects. The style of
management, increasingly, is based on ‘negotiation’ and ‘exchange of interest’ instead of
political made ‘public interest’. Also with regard to the way of regulation, the ‘contract’
instead of ‘hierarchy’ has become the characteristic method of regulation.

Considering the general processes of transformation from a goal rational perspective, there are
many advantages in the new styles of decision making. Co-production, direct exchange and
contracts are tailor-made, very flexible and they may be adapted to all sorts of dynamic
interrelationships. Furthermore, they are based on agreement between agencies. On the other
hand, principal questions regarding legitimacy and qualified legal policy making might be
easily neglected in the new instrumental domain of direct reciprocity.

The paper analyzes the emergence of experimental practices of co-production in the Dutch
context of urban and regional development. In particular we will focus on recenly introduced
instruments based on the concept op transferable development rights. Further, the paper will
explore how the traditional institutional norms of legal quality and democracy might be
actualized in the context of these transactional experiments.
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Does land readjustment have a future?

Rob Home
Anglia Ruskin University, UK

Abstract

The potential for transnational harmonisation of law and practice is generating new academic
research, while within planning the search for better methods of assembling land for
development is attracting attention. This paper reviews the history of the land readjustment
tool in different countries. LR, variously known as land pooling, replotting, land re-assembly,
parcellation, repartition, kukaku seiri in Japan, and umlegung in Germany, can offer an
attractive legal mechanism for land assembly, especially when public funds for compulsory
purchase and infrastructure provision are limited. The method facilitates development by:
combining the assembly and reparcelling of land for better planning; financial mechanisms to
recover infrastructure costs; and distribution of the financial benefits of development
(sometimes known as betterment) between land-owners and the development agency. It can
apply in various situations: pre-industial ownership mosaics requiring replanning; town
expansion into peri-urban areas of fragmented ownership; redevelopment after disruptive
challenges (eg war or natural destruction); multi-level or vertical replotting of urban areas to
higher densities; regeneration sites within urban areas where land assembly may be difficult;
so-called ‘antiquated subdivisions’ (where higher densities are sought); and environmental
protection areas (eg rearrangement of water-frontage ownerships). In spite of its apparent
advantages, the use and take-up of LR in recent years has declined, and this paper attempts
some explanations, drawing upon the case of the UK and mainland Europe. The reasons for
decline include LR’s perceived complexity, lack of political interest, and cultural values
relating to property rights. Meanwhile, UN Habitat is promoting the development of new land
management tools through its Global Land Tools Network, which may provide an opportunity
for future transnational application of the approach.
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Monitoring vacant land pledges
— Land management based on remote sensing technologies —

Gabi Zimmermann
School of Spatial Planning,
Technische Universitat Dortmund, Germany

Abstract

In 2008, Davy introduced the vacant land pledge, a legally binding contract between the
owners of vacant land and the owners of developed land. This way, the owners of vacant land
receive a fee for agreeing to leave their land undeveloped. The owners of developed land pay
for the preservation of open space as a prerequisite for obtaining the right to develop their
land. The vacant land pledge is a market-based land management for preserving open space.
But how can we monitor cost-efficiently whether the land remains in fact vacant?

Monitoring vacant land pledges requires detailed spatial information about the current land
use in each municipality. To collect spatial information, a variety of data sources exists, e.g.,
statistics, topographic and thematic maps, and remote sensing data. Maps are interpreted
images of the earth’s surface with a complicated, long creation process, generalization, and
scale restrictions. Remote sensing is a powerful tool for land management. The advantages of
remote sensing are manifold. Remote sensing data deliver up-to-date information about the
earth’s surface with all its components without generalization as in maps. Moreover, new
sensors, new data, and new technologies provide promising future prospects. The challenge is
a fast and cost-efficient data acquisition as well as low expenses in data processing. Digital
data are important to meet the requirements. Digital image analysis methods can be divided
into pixel-based and segment-based approaches. Pixel-based approaches analyse exclusively
the single pixel value. Segment-based approaches consider not only single pixels but their
surrounding area. Segment-based approaches try to copy human cognitive processes to extract
image information. Human visual perception does not consider a single pixel, but identifies
objects by looking at groups of pixels, surrounding areas and by relating the parts together to
understand the entire image.

In the future we need a highly sophisticated technology that delivers results at the push of a
button. The paper identifies strategies for a land management monitoring system for vacant
land pledges. For the implementation of new technologies aspects such as imagery (scale,
spatial resolution, and date), objects in reality, capability of software, skills of staff (sight,
knowledge regarding software, analysis, and experience) and time frame for data analysis
have to be considered.
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Potential issues for public and private cooperation in Poland within the
framework of European Single Market regulations

Tuna Tasan-Kok Magdalena Zaleczna
Delft University of Technology University of Lodz
OTB Research Institute

Abstract

With the aim of supporting fair trade and transparent competition, European Treaty laid down
rules and regulations (such as state aid and public procurement) that also have influence in
national urban development practices. Current experiences in a number of European cities
show that traditional practices of public and private cooperation in forms of large-scale urban
development projects have been affected by these regulations (Korthals Altes, 2006; Elsinga
et al., 2008). Since the 1990s, the local governments are confronted with the Single European
Market regulations (namely state aid and public procurement rules), which are aiming
primarily at fair and transparent competition between the member states. These regulations
create impediments for various forms of cooperation between the public and private
stakeholders as they tend to be restrictive and inflexible (European-Commission, 2006). One
of the main principles indicated by the commission about the success of the PPP projects is
“Ensuring open market access and fair competition, in the respect of State Aid principles
when Applicable” (EC, 2003). The Article 87 (1) of the EC Treaty implies to urban
development/regeneration projects in the PPP format as the experience of number of member
states prove that there is always room for state aid in this type of projects where public
authority aims at rapid transformation of an area. Green Paper on services of general interest
points out that when a public authority decides to award the management of a service to a
third party, it is bound to comply with the rules on public contracts and concessions, even if
this service is deemed to be of general interest (COM(2003)270). The Public Procurement
Directive requires all procurements above certain threshold value to be published in the
Official Journal of the European Commission and the contract to be allocated to the lowest
bidder. As the experience of member states prove, this is also implied to the urban
development or regeneration projects in the PPP format as for these projects the public
authorities (mainly local governments i.e. municipalities) seek cooperation from the private
sector. The traditional ways and instruments of the local governments for dealing with the
private sector has to be altered by these rules but a variety of non-compliance with the
principles of procurement rules occurred in time, especially concerning the special planning
and zoning instruments which are developed for easy implementation of these complex PPP
projects.

Within this framework, the aim of this paper is to focus on a new member state, Poland,
where only quasi PPPs exist at this moment due to the legal and formal problems. The current
government has been working on the new law with the expectation that PPP will play an
important role in urban development, particularly in urban regeneration. Therefore, it is
interesting to explore the current understanding of and future expectations from the public and
private cooperation in Polish cities. In the paper we aim first to analyze the current experience
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and role of public and private cooperation in urban development of Polish cities, and secondly
to underline the potential issues within the framework of the European Single Market
regulations for the country in this respect.

References

EC (2003) Guidelines for Successful Public — Private Partnerships, March 2003, EC
Directorate General, Regional Policy

European-Commission (2006). State aid control and regeneration of deprived urban areas. In
Commission staff working document. Brussels: European Commission DG Competition.

Elsinga, M., M. Haffner, and H. van der Heijden. 2008. Threats to the Dutch Unitary rental
market. European Journal of Housing Policy 8 (1):p. 21-37.

Korthals Altes, W. (2006) The single European market and land development. Planning
Theory and Practice 7 (3):247-266.

Contact information

Tuna Tasan-Kok

Dr.

Delft University of Technology
OTB Research Institute
Jaffalaan 9

2628 BX Delft

The Netherlands

Tel. +3115 278 550 90

Fax + 3115 278 27 45
Email:m.t.tasan-kok@tudelft.nl
Web site: www.otb.tudelft.nl

Tuna Tasan-Kok and Magdalena Zaleczna

Potential issues for public and private cooperation in Poland within the framework of European Single Market
regulations

International Academic Group On Planning, Law And Property Rights

Third Conference

Aalborg, Denmark - 11-13.th February 2009



No. 117

A New Generation of Land Use and Planning Laws to Support Growth and
Development in the United States that Effectively Addresses Climate Change

Lora A. Lucero

Abstract

The direct connection between the built environment and climate change is clearly
established; and the call for addressing that link in our communities’ land use plans is ever
increasing. The ultimate challenge, however, lies less with planning and more in the
implementation of those plans. We can plan for higher density, pedestrian-friendly,
sustainable communities which reduce our carbon footprint, but the majority of states in the
United States are severely handicapped from ever implementing those plans because they are
laboring under antiquated planning and land use laws based on the model Standard City
Planning Enabling Act (SCPEA) and the Standard Zoning Enabling Act (SZEA) drafted in the
early 1920s. These Acts addressed very different challenges than exist today. In most cases,
they do not provide the appropriate legal framework our local governments require to
effectively implement their adopted plans and actually build sustainable communities. The
United States needs both a federal land use climate change policy, and a Standard Land Use
Climate Change Enabling Act which provides the appropriate legal and decision-making
framework for land use and development decisions that support smart growth decisions and
effectively respond to the challenge of climate change. This paper describes the essential
ingredients for the Standard Land Use Climate Change Enabling Act and explains why it is
important that the states get on with the hard work of reforming their state land use and
planning laws.
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Theme: The mystery of the eviction of poorest people
by the Cameroonian government

Robinson TCHAPMEGNI
Nantes University, Cameroon

Abstract
Urbanisation issues are of a great actuality nowadays in Cameroon because of the public
campaign population’s eviction, mostly the poorest, from their habitations, known as states
properties.

To illustrate exactly this statement, the actual Cameroonian’s minister of land issues and the
Yaoundé government delegate have recently ordered the destruction of about more than four
hundred houses surrounding the Cameroonian president’s palace. Those houses have been
destroyed by mechanic engines hired for that purpose by the administrative and political
authorities mentioned above. The powerless victims witnessed that destruction.

Recently also, chiefly in August 2008, a popular quarter (NTABA) of the political capital
Yaoundé has been totally destroyed according the instructions of the same government
delegates. Many other quarters of Yaoundé have experienced the same disaster, for example:
Mokolo, Messa, Carriere. Thirteen other quarters are on the list of evictions.

This is sufficient to create a climate of panic among populations in general as much as these
events intervene in a context of extreme poverty and the fact that government have not
planned to relocate the victims of evictions. This is evident, this society is a tremendous one ,
a population totally febrile and desperate that commands urgent reflexion on the opportunity
and the coherence of such a public action concerning eviction of the poorest.

Beyond the proper analyse of all the implications (political, social, economic and legal) of this
public campaign of evictions, it’s necessary to emphasize the astonishment of the observatory
of the Cameroonian society because of the sudden waking up of the government concerning
urbanisation issues forty years after the independence of the country.

The analyse will focus on the points above and tried to answer the following questions:

-Why Cameroonian authorities have suddenly decided to urbanised the political and economic
capitals while forgetting the other regions of the country? What explains the absence of a
national plan of urbanisation?

-Why the necessity of urbanisation of the Cameroon only appears forty years after the
Independence Day?

-Why the Cameroonian government denies public discussions concerning his public campaign
of eviction of poorest people?

-Why the civil society have eclipsed from this issue?
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-Why the judiciary seems not to be concerned by these social and sad events?

-Why because of the Cameroonian government’s decision, thousand citizens and families are
homeless?

-Definitely, what is hidden behind the new Cameroonian urbanisation campaign and eviction
of the poorest?
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Wal-Mart in the Garden District: Does the Arbitrary and Capricious Standard of
Review in NEPA cases Undermine Citizen Participation

Dawn E. Jourdan
University of Florida, USA

Abstract

The National Environmental Policy Act, enacted in 1969, requires that the federal government
or those seeking to use federal funds to construct projects study the environmental and social
impacts of said projects. Under the provisions of NEPA, a first level review must be
conducted for all projects, not otherwise exempted. If the entity conducting the review deems
that the project will result in a significant impact on humans or the environment, an
environmental impact statement must be prepared. The decision to prepare an EIS can be
controversial due to the fact that the entity charged with preparing these studies ultimately
makes decisions regarding the necessity of the preparation of the EIS. This paper explains the
NEPA review process and the controversy which may result when the entity preparing the
EIS does not respond to public concerns that a proposed project has a significant impact on
the environment. The legal history of Coliseum Square Association v. Jackson, 465 F.3d 215
(5" Cir, 2006), provides a glimpse of a growing concern that the standard of review employed
in these cases undermines efforts to involve citizens in public comment process. The paper
concludes with a discussion of how NEPA might be modified to ensure that citizens are given
an adequate opportunity to participate in NEPA review.
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Public-private cooperation in urban regeneration investment planning

Jesper Ole Jensen & Jacob Norvig Larsen
Danish Building Research Institute, Aalborg University, Denmark

Abstract

Increasing renovation costs and ever more limited public funding for urban regeneration in
combination with a political desire to stimulate the development of a sense of ownership in
urban regeneration neighbourhoods has brought about a growing interest in attracting private
sector funding. Previous research shows that area-based urban regeneration generates
immense private investments, primarily from local property owners, but also from external
developers. However, we know little about the motives and backgrounds for the developers'
engagement in the urban regeneration. Based on data from a number of case studies and
interviews with developers we argue that developers own networks are more likely to lead
them to the urban regeneration areas, than knowledge of the urban regeneration itself. Also,
the study reveals a mutual knowledge-gap between the municipal planners and developers;
planners have limited knowledge of developers' rationalities, and developers have limited
knowledge of urban regeneration programs. Nevertheless, there is ample evidence that
developers possess crucial competences in relation to the urban regeneration processes, for
instance to establish a shared vision of a neighbourhood amongst different local actors
involved, to negotiate with private as well as public parts, and — most importantly — to 'sell’
the project to the right investors. Hence, there are several reasons for the public planners to
increase the engagements with private developers in the urban regeneration. Compared to
international research on private investments in the urban re-generation (Adair et al, 2007;
Nappi-Choulet, 2006; Guy & Henneberry, 2004), we argue for more focus on the institutional
context's role for attracting small-scale investors to the urban renewal. We propose that a lack
of institutionalised information channels, boundary objects, inhibits increased cooperation
between private sector investors and public planning authority. In the paper we suggest that
particularly public planners need to change their views and practices in order to facilitate the
levering of private investments, and that the concept of 'boundary objects' (Star & Griesemer,
1989) can be used as a way to bridge the knowledge-gap between public planners and private
investor.

Key words: urban regeneration, private sector finance, planning policy, public-private
cooperation
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A weak link in a metropolitan area or (less) rationality and (more) power

Violeta Puscasu, Raducan Oprea
Faculty of Law, University “Dunarea de Jos” Galati, Romania

Abstract

The paper presents in an expository manner the decisional interferences rapports with some
administrative structures for a local development issue and how that politics shapes urban
policy.

The issue has been focused on the case of a neighborhood representing a special situation
both in the Romanian administrative law and urban planning through tension between rights
of the land property and of the land use of a certain field/territory. Planned as a territorial link
between two great Danube cities, Galati and Braila, the neighborhood in case is built by the
one of the municipality’s investments into jurisdictional perimeter of the second. Following
the misunderstandings about the administrative attributions of each authority, the metropolitan
area is far from the reality.

As the article’s authors hold each one different background, geography and law, there are
three dimensions of the issue's structure: i)a short drawing of political-administrative
framework linked with urban dynamics and hierarchy in the cotemporary Romanian system,
i1) the planning competencies associated with different jurisdictional limits and iii)how a
territory could be shifted between a power project and a rational development.
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Adoption of legislation on expropriation of privately-owned land in Ukraine

Alina Lizunova
Kiev National University of Construction and Architecture, Ukraine

Abstract

The right to private ownership to real estate can be effected by the draft law “On the
organizational and legal principles for expropriating (redeeming) privately-owned land” [1],
which has already been accepted in its first reading.

The Verkhovna Rada Scientific Expert Assessment Department in its assessment of the draft
law states that the concept “the public interest” is not clearly defined in the document, with it
being used variously in different articles. It also points out that a refusal by the owner of land
to be bought out could lead to forced expropriation on the grounds of the public interest,
whereas according to Article 41 of the Constitution [2], this is only possible as an exception.
Such exceptional cases for the expropriation of land in the public interest must be directly
specified in the draft law.

The definition of exceptional circumstances must apply not only to expropriation of land
under normal conditions, also under state of emergency. It is important that land expropriation
in the public interest during state of emergency be defined in very general terms, without
stipulating detailed procedure. For example, the draft law should not only cover the
suspension of the right of ownership to property (a residential building, other buildings,
constructions or planted areas on the land which is being expropriated), but also the return of
the property once state of emergency has been cancelled. In addition, the draft law does not
envisage the possibility for the former owners of land to receive compensation for the value
of the property even before the revoking of the state of emergency.

From the point of view of protection of the right to housing and to own, use and dispose of
ones possessions as foreseen in the Constitution, the following must be provided: a
mechanism for expropriation of property; procedure for preliminary compensation (in this
procedure there should first be a definition and provision of compensation, and only then can
the expropriation of property take place); valuation of the property in the case of pecuniary
compensation; a control mechanism over carrying out the compensation procedure; liability
for violation of the procedure for providing compensation and control over this.
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The poor and the land

Benjamin Davy
Technische Universitaet Dortmund, Germany

Abstract

In many Western countries, the legal framework for property usually excludes poor people
from owning land. The poor only enjoy de facto access to land—e.g., to city space—, but this
access is illegal, extra-legal, or legally weak. Property law still seems to work under the
assumption expressed by Adam Smith (1776): »Civil government, so far as it is instituted for
the security of property, is in reality instituted for the defence of the rich against the poor, or
of those who have some property against those who have none at all.« Today, property is
defended not only by the police (as Smith suggested), but also by the welfare state. In
Germany and other Western welfare states everybody, who owns real estate and applies for
social assistance, has to sell their property prior to being eligible for welfare payments. Spatial
planning, to some extent, attempts to compensate the poor for being virtually excluded from
ownership in land by the property-welfare-nexus. However, by designating land for affordable
housing or launching inner city refurbishment schemes, the planning system reinforces rather
than mitigates the exclusionary effects property and welfare. The paper deconstructs this
relationship between poverty, property, and planning.
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Property Rights as Complexity:
The integration of law, economics, sociology and sustainability

Spike Boydell
Professor of the Built Environment, Property Rights Research Group, Faculty of Design,
Architecture and Building, University of Technology Sydney, Australia

Abstract

This paper questions the variable interpretations of real property rights that have evolved in
the fields of economics and law. The gulf is accentuated by confusion over property rights
within the literature, partly fuelled by the differing definitions of real property, the urban
planning perspective, and an investigation of the sociological dimension of people, place, and
property. Such a background can create impediments when there is a need for new, or
alternative, explanations of property rights to address environmental issues in the context of
climate change and the sustainability paradigm.

Building on the theoretical challenge of Arnold’s (2002) web of interests, the paper uses the
constellation of property rights model of von Benda Beckmann et al. (2006) as a lens to
analyse ideological, legal / institutional and concretised real property rights in an
environmental context. This is achieved by drawing on contemporary Australian examples of
commodification of property rights in water and issues surrounding property rights in carbon
and the other greenhouse gases.
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Planning simulation as a tool for Mobility Management implementation within
building permission process — Krakow case.

Aleksandra Faron, MSc, Andrzej Szarata, PhD
Cracow University of Technology, Poland

Abstract

Law regulations in Poland concerning building permission process practically do not take
into consideration issues connected with Mobility Management (MM). In Polish conditions
developers and city administration concentrate mostly on number of parking places or, in
general, on private car access rather than on sustainable transport solutions. Very often public
transport is perceived as non efficient and not enough flexible for future customers and this is
one of the most important reasons for developers to create car oriented investments. From city
administration point of view, due to lack of legal regulations forcing developers to invest in
more sustainable way, car oriented plans are accepted. However there are some opportunities
which can help to convince key actors of the process to implement chosen MM measures — it
is planning simulation. It is expected that the planning simulation shows the existing conflicts
and different interests of private and public units in relation to MM and presents how to
implement sustainable transport tools by suggesting possible solutions.

Main aim of conducted planning simulation was to reduce estimated needs for parking spaces
and took into consideration new possibilities to use MM in building permission process for
chosen investment (Cracow Exhibition and Conference Centre). The paper will present the
introduction concerning possible MM tools, description of chosen site, multi variant analysis
of investment’s impact on traffic conditions in street network and summary of discussions.
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Real estate crisis and valuation
— An approach to solve overvaluation from the German point of view-

Kathrina Schmidt
School of Spatial Planing,
Technische Universitat Dortmund, Germany

Abstract

The real estate industry is in a crisis. The crisis started in 2000, when the U.S. Federal
Reserve Board (FED) reduced the interest rate level despite inflation. This heated up the U.S.
real estate market: The housing bubble started to grow. Everyone could buy real estate by
getting a property loan on the house, nearly without equity finance. Property credits were easy
to get for attractive terms. But many mortgages were so called “subprime mortgages”. The
valuation of real property increased rapidly. Housing prices peaked in early 2005 and began
declining in 2006. The decreases in home prices can result in many owners holding negative
equity because a mortgage debt was higher than the value of their property. This finally led to
increased foreclosure rates in 2006 and 2007 for U.S. homeowners. The crisis arrived in
August 2007 for the subprime mortgage and bank markets: The housing bubble bursts.
Failures among European banks are as well the consequences of the crisis on the U.S.
mortgage lending market.

One of the causes was a wide-spread overvaluation. The crisis is therefore not only the
consequence of different land markets, but also different valuation methods. Of course, each
bank has the right to lend money to a higher risk debtor. If a mortgaged property has been
overvalued, however, neither the bank nor the general public can know the true size of the
risk. Therefore, we need in times of crisis an approved valuation method. The German
valuation law differs from the way of valuation in other countries. Could the German
valuation methods have protected homeowners from this crisis?

Legal basis for real estate valuation is the federal building law (*Baugesetzbuch™) and the
regulatory framework for valuation (“Wertermittlungsverordnung”). This framework provides
for three different standardized valuation methods to assess the market value. They are
practically approved and used by appraisers.

A committee of valuation experts (“Gutachterausschuss”) plays an important part in the
German valuation system. This committee is established in every larger city in Germany and
is an independent institution, even though it is seated in the local municipality. Its main task is
to provide objective transparency on the local real estate market. The committee of valuation
experts collects every contract of purchase and analyses it to get market information and to
extrapolate important data like land values (“Bodenwert”). Stability and objectivity in real
estate valuation can be guaranteed because of this well- established.

The German methods probably will not be appropriate for every country, but some parts may
fit and be helpful. These methods would not have averted the crisis. Homeowners would not
have suffered such enormous losses, however, if their properties had not been overvalued in
the first place. In the future we need moderating elements in the valuation methods to protect
homeowners from overvaluation.
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