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Abstract

The theoretical debate over the dynamics of Eunopegration is today, it can be argued, domindagd (liberal)
intergovernmentalist perspective stressing the rabityt of the state and an alternative multi-levggbvernance
perspective stressing the extent to which new poegsitres, actors and interdependencies are emergimigh
diminishing state control over the integration pe& as a possible result. This paper discussegsaimnon Fisheries
Policy of the European Union with reference to ¢hperspectives. The aim is to contribute to theewstdnding of the
challenges of reforming the fisheries managememhéwork. This paper argues that, although recergldements in
the Common Fisheries Policy seem to a significa¢re concurrent with the model/prescriptions o thulti-level
governance perspective, the fisheries policy refattempts remain restricted by broad member stppmsition to
giving up competencies and powers in specific topieas of fundamental importance to effective figse
management. In a concluding discussion this pajgusises the perspective of regionalisation of @wenmon
Fisheries Policy in the light of the findings.

Keywords: European Union / EU, Common Fisheries Policy / CiRergovernmentalism, multi-level governance,
policy reform.

Introduction

This paper discusses the European Union’s (EUgfish policy and recent developments within it

with reference to two theoretical perspectives:stage-centric intergovernmentalist perspective and
the multi-level governance perspective. This dismrs contributes to the deeper understanding of
the apparent resilience to fundamental changehasitbeen one of the defining characteristics of
EU fisheries policy over the last 25 yeérs.

Although the macroeconomic importance of the fisesectdris today relatively small in all EU
member states, the public profile of the policyaaremains high. Traditionally this derives from the
cultural aspect of fishing, which is an integrattpaf many countries’ national histories; however,
today the high profile of the policy area is in@egly due to its effects on the marine environment
Furthermore, jobs in the fisheries sector are Wglatated in remote coastal areas where access to
alternative occupations is limited. Consequentig, fisheries sector is in certain parts of Europe o
crucial importance for local or regional economies.

! This paper was written as an assignment to compl€hD course dvulti-Level Governancéeld by the
Department of Political Science, University of QstoSeptember 2008. The paper was handed in 1&3af009.

2 In terms of EU policy, the fisheries sector cotss@f a catch industry (the fleet), a processimtystry (incl. marketing
and distribution) and an aquaculture industry. $higject matter of this paper is primarily policéisected towards the
catch industry.



Supranationalism and Intergovernmentalism

For the last half century the debate on and stud¥wopean integration has basically been
dominated by a dichotomy between two opposing dshafdhought on the fundamental features of
the process: a ‘supranational’ and an ‘intergovesmtal’ perspective.

From the ‘supranational’ perspective it has begued that the member states’ governments once
they instigated the integration process lost thityalo control it - that the process has takenaon
life of its own. This perspective has its rootsthie ‘liberal’ school of international relations. &h
supranational perspective was first applied to Eneopean setting with Haas’ (1958, 1961) neo-
functionalism, which emphasised among other thifigsctional dependencies and spill-over
between policy areas (which would lead to integraspreading from one area to another and so
forth), as well as the power and interests of suggtranal EU institutions and domestic non-state
actors (and interactions between those) to explainthe European implementation process was an
evolving process outside the control of memberestagovernments. However, the fundament of
neo-functionalism was severely shaken by the slowrdstand-still of European integration from
the 1960s, which undermined the central concepfsraftional dependencies and quasi-automatic
spill-over; in fact the founder of the theory wexstfar as to declare neo-functionalism dead in 1975
(Haas 1975). Nonetheless, important parts of nactionalism, though not the idea of automatic
spill-over, were later revitalised and developedthfer primarily by Sandholtz and others
(Sandholtz and Zysman 1989, Sandholtz and StoneetSu®98), who explained the new
momentum in European integration in connection whth adoption of the Single European Act in
1986 with reference to the influence of the Commissof the European Communities
(Commission) and a supranational interest group,Bhropean Round Table of Industrialists (Hix
1999, George 2004).

The opposing perspective, the ‘intergovernmentadls continuously argued that the process of
integration remains under the control of the memétates’ governments. Based on what is
determined to be in their national interest thegatiate and decide on the pace and direction of
European integration. Developments in Europeargraten are, consequently, due to convergence
of the interests of member state governments thefpower of non-state actors or supranational
institutions. In terms of theoretical developmetitis perspective developed from the ‘realist’
school of international relations. The basic feasunf the realist school of thought were applied to
the European setting first and foremost by Hoffnrathe middle of the 1960s (Hoffman 1966),
where the pace of European integration had slowadhdnd there seemed to be a strengthening of
the intergovernmental features as opposed to thesational features of the European experiment.
Hoffman’s theory was coined intergovernmentalisnd adopted a state-centric view on the
dynamics behind European integration, which wamarily depicted as the product of unitary
states trying to protect their relatively stableg@litical interests. States will be highly reludt#o
give up sovereignty in areas of high politics, ttiadally linked to geopolitical concerns, as
opposed to areas of low politics, and this is aoma&xplanation of the varying degrees of
integration across policy areas. Intergovernmesttaliwvas later refined and developed by
Moravcsik (1993, 1995, 1998), who in his theorylibéral intergovernmentalism, which draws on
both realist and liberal international relationsedty, keeps the state-centric perspective but ésvid
the EU decision process into two stages: In theedimarena a pluralist political process involving
domestic interest groups takes place upon whidclmatgovernment adopts a position. As a result
- in contrast to the more ‘realist’ intergovernnadisim - liberal intergovenmentalism regards
economic interests as more important than geopaliind holds that national preferences change



over time. The government brings the national pmsitinto the negotiations with the other

governments and the negotiations can in the irg&pon of liberal intergovernmentalism produce
positive-sum outcomes. Importantly, however, lib@amgergovernmentalism keeps the state, which
is regarded as a unitary actor, at the centre apdhrational actors are thought to play minor roles
mainly as facilitators of interstate bargainingXH999, George 2004).

Multi-Level Governance

In recent years a new perspective, multi-level goaece, has - since named by Marks in 1993 -
claimed its space in the theoretical debate ovepBlity making and European integration. Marks
(1993: 392) defined the concept of multi-level gmance asa system of continuous negotiation
among nested governments at several territoriastieThe term ‘multi-level governance’ includes
both a vertical dimension and a horizontal dimemsiMulti-level’ refers to a vertical dimension
where governments operating at different territorigvels are becoming increasingly
interdependent. ‘Governance’ refers to a growirtgrotependence between governments and non-
governmental actors at and across various tealtbevels (Bache and Flinders 2004). This is a
development that seemingly penetrates the memhbatgssicentral administrations. Thus, Egeberg
(2006) describes how semi-independent nationas sigeéncies increasingly become ‘double-hatted’
in the sense of sharing the loyalty to the natiogaternment with a degree of loyalty to
supranational EU institutions. This developmentllenges the intergovernmental notion of the
state as a unitary actor with only one nationaltposin relation to EU policy making.

In the following | will outline the understandind multi-level governance to be employed in this
paper. This | will do by outlining qualities of tlgoverning/governance system and changes to it,
which | understand as characteristics of multilegy@/ernance. The qualities are primarily inspired
by Bache and Flinders (2004), Bache (2008) and Markl Hooghe (2004):

» Significant or increasing interdependence betwestous types of governmental and state
actors as well as non-state actors in decisionimgaét various territorial levels (horizontal
interdependence).

» Significant or increasing interdependence of acteasious types of governmental and state
actors as well as non-state actors) across teafitayers (vertical interdependence).

> Lower territorial layers are (increasingly) not assarily neatly nested in upper layers and
there might be overlapping jurisdictions and mersbigs. This picture emerges because of
the establishment of task-specific jurisdiction®pposed to general-purpose jurisdictions.

» Significant or increasing dispersion of power ire tbecision-making process from the
central state governments to other empowered a¢tarsous types of governmental and
state actors as well as non-state actors) on \atettorial levels.

» Significant or increased importance of informalabrieast alternative tools (as opposed to
classical centralised, command-control) for deaisitaking and policy coordination. These
tools include regulatory agencies, benchmarkingnexand-shame, consensus-building,
peer review, etc.

» Significant or increased difficulties of obtainimgclear picture of power relations among
actors because of the use of informal tools forsiee-making and policy coordination.



The degree to which these qualities or developm&mbsild be present in order for the process or
situation to be a representation of multi-level gmance is clearly up for debate and will probably
also depend on the empirical context. However, asramum | would argue that it makes little
sense to talk about multi-level governance unlessesactors besides the central state governments
are empowered in the governing/governance system it formally or informally - and that the
central government to some extent must depend esethctors to fulfil its role. | will return to
these qualities when | discuss and evaluate speeifent, developments in EU fisheries policy in a
later section of this paper.

As documented by Marks and Hooghe (2004), normapeespectives on how multi-level
governance should be set up in practice are plgrdiid to some extent contrasting. Based on a
review of the current pool of literature on mukliivel governance, they identify two fundamentally
different visions of how multi-level governance alibbe organised. They name the two visions
Type | and Type Il. Type | is characterised by: gyah purpose jurisdictions, non-intersecting
memberships, jurisdictions at a limited numbereviels, and system-wide architecture. In contrast,
Type Il is characterised by: jurisdictions accoglito specific tasks, intersecting memberships,
unlimited number of jurisdictional levels, and fliity in design® In a comparison of the two
visions, Marks and Hooghe (2004: 29) state:

“The main benefit of multi-level governance liesitg scale flexibility. Multi-level governance alis
jurisdictions to be custom designed in responsexternalities, economies of scale, ecological réche
and preferences. Both Type | and Type Il multillgexernance deliver scale flexibility but they o

in contrasting ways. Type | multi-level governamioes so by creating general-purpose jurisdictions
with non-intersecting memberships. Jurisdictiontoater tiers are nested neatly into higher oneg€ly

Il multi-level governance, by contrast, consistspécial-purpose jurisdictions that tailor membepsh
rules of operation, and functions to particular jpgl problems.”

| will not at this points go further into a discims of the two visions but rather return briefly to
them in the final section of this paper, where dyie a short discussion of the perspectives of
multi-level governance in relation to reforming t&¥ fisheries policy.

In relation to the integration theories discussedhe previous section, George (2004) argues that
the multi-level governance perspective is in essenelated to and compatible with the
supranational perspective on EU integration and hmless so with the intergovernmental
perspective. This leads him to conclude that thgiral dichotomy in the theoretical discussions on
EU integration persists today in a new form whdverhl intergovernmentalism is confronted with
a variety of (see Marks and Hooghe 2004) multideyevernance perspectives. Consequently,
although it is debatable both if multi-level govange is actually a qualitative new perspective or
merely a modern, updated continuation of the swgtiamal perspective (as discussed by George
2004), as well as if multi-level governance quelfias being more than merely a descriptive
account of the EU with little explanatory value ¢hiscussed by Jordan 2001), there seems to be a
case for an integrated discussion of the EU’'s fiske policy in relation to (liberal)
intergovernmentalism and a multi-level governaneespective as two of the dominant theoretical
perspectives on the EU.

% In my reading, the analysis of Marks and Hoogt®@) is primarily concerned with the institutiorsait-up for multi-
level governance and less with perspectives ortipescof multi-level governance decision-makingjah would
argue is also an important feature.



The remainder of this paper will fall in four parisitially, an introduction to EU fisheries polidy
provided. After this | present a traditional undensiing of EU fisheries policy making as
fundamentally intergovernmental in nature. Subsetiyein two subsections under the same
section, | present two recent decisions in EU figlsepolicy making in light of the different
perspectives on the EU and discuss whether thessiales are indicative of a movement towards
multi-level governance. Finally, | draw a few camibns in relation to the set-up for future EU
fisheries policy making and management.

EU Fisheries Policy

The Common Fisheries Policy (CFP), the fisheridgcpdramework of the EU, was in its present,
comprehensive form - covering measures relatingneorkets, conservation, sector structures,
external relations and control - basically complate 1983 (Council 1983). Conservation of living
aquatic resources (a main pillar under the CFPasspne of only a handful of policy areas, under
the exclusive competeritef the EU, which in this area governs primarilyogans of regulations
that are binding and directly applicable at mengtate level - and as such these legislative acts do
not need to be transposed into national legislation

The first acts relating to markets and fisheriest@estructures were adopted as early as 1970
(Council 1970, 1970a). Since 1983 the policy hadengone reform in 1992/93 (Council 1992) as
well as in 2002/03 (Council 2002) and the next magform is scheduled for 2012/13. Over the
years the primary focus of the CFP has, along$idegéneral development in fisheries management
worldwide, increasingly gone from being that of wmsg efficient fishing fleets and well
functioning markets for fish products to that ofnserving the resource base, which the sector
ultimately stands and falls with (Gezelius et 808). The success in developing the sector has thus
largely led to the challenge of conserving fistcki

Although it has been argued that the mere adogimh maintenance of an EU fisheries policy
under the prevailing circumstances must be comsidem institutional success (Holden 1994;
Nielsen and Holm 2006), the output that the CFP #ebvered vis-a-vis indisputable core
objectives of fisheries management has been fan frmpressive. At present the situation is
according to Sissenwine and Symes (2007) charaetkehy:

» asignificant overcapacity in the EU member staflegts compared to available resources;

* apoor profitability in large parts of the catcllustry;

» overexploited stocks above what comparable regimoeklwide have been able to deliver;

* a lack of legitimacy of the management frameworkoag industry stakeholders and
conservationist non-governmental organisations (NG(ke;

* a continuation of environmentally destructive piaes of fishing; and

* uneven and generally poor implementation and eafoent of conservationist fisheries
legislation.

Consequently, although the CFP may possibly beideresd an institutional success story, it is, |
and many others would argue, a failure in termspefformance in nearly any other aspect.
Paradoxically, the fact that the CFP can be reghagean institutional success may in itself stad a
an obstacle to decisive policy reforms since itrégognised that the fundamental political

* Exclusive competence on behalf of the flkans that the member states cannot adopt their legislation within
the ared...] unless that power has explicitly been given badkém” (Hegland and Raakjeer 2008: 164).



compromises that the CFP rests on were long ardlihahe making. One such compromise is the
principle of relative stability which stands as one of the fundamental featufebeo CFP. The
relative stability, which was agreed in 1983 basachistorical fishing patterns, outlines the fixed
allocation keys to be used, after deciding on tetiwable catches (TA€)for individual fish
stocks in specific sea areas, to distribute thRirfts opportunities into national quotas to the
member states (Hegland and Raakjeer 2008a). Tlosadibbn key ensures relative stability in
relation to fishing opportunities between membatest, but it is at the same time a complicating
factor in terms of reforming the CFP, as any prapdsom the Commission that directly or
indirectly potentially impinges on the relative lstdy is per sehighly contentious among the
member states.

Although the magnitude of the failure cannot exielely be blamed on the internal properties of the
policy regime, which arguably in the EU is opergtimithin a particularly complicated context of
‘mixed and multi-everything, there seems as of today to be a broad agreemehedact that the
policy regime seen in isolation has functionedffam optimally (e.g. Raakjser 2008; Sissenwine
and Symes 2007; Gezelius and Raakjeer 2008; Conumig%08; European Court of Auditors
2007).

The CFP is in many respects a distinct case of &li¢ypmaking and management and stands out
among most EU policy areas in several ways:

» The CFP deals with the management of a renewalllendmetheless depletable natural
resource, which is able to move unhindered acrossdaries of national jurisdictions.

» The CFP is one of the most science dependent gslinithe portfolio of the EU and there
are high degrees of uncertainty involved.

* Itis a high stakes policy area where effects aigiens can be read directly on the bottom
lines of the users as subordinates of the manageegme.

* The public profile of the policy area is high comgzhto its macroeconomic importance:
traditionally because of the cultural aspect offifig but today increasingly because of its
environmental dimension.

» It stands as one of the most pronounced policuried of the EU.

» Conservation of living aquatic resources is unterexclusive competence of the EU.

Figure 1 beneath depicts the system of the ‘@ its main actors and the streams between them
of knowledge, legal processes and policy/managemententions. Scientific bodies are depicted

® The overall TACs are ultimately set by the relevaimisters in the Council of the European Uniotiragon a
proposal from the Commission; the decision is iorshased on a combination of scientific advicdlanstate of the
stocks and socio-economic considerations.

® The CFP have to stretch across more than 20 mestites with very diverse fishing fleets; the fieet the member
states apply a multiplicity of fishing practicedagears; many of the important fisheries insideBbleare mixed
fisheries (i.e. fisheries where multiple species@ught at the same time), a feature that is kriovae a challenge for
any fisheries management system as the fisherneemoaable to control the composition of fish spedn the catch.

" Although the model includes a multiplicity of act@nd interactions, the model is a simplified ymietof the actual
setting in which the CFP unfolds. Other streamisitgfractions as well as actors could have beendhddgich would of
course add to the completeness of the model libeatame time detract from its ability to providelear picture.

8 A number of publications have within the last Hass dealt in depth with respectively the knowledegal and
policy/management systems related to the CFP. irovarview of the knowledge system underlying tié>Gee
Hegland (2006) and for a more in-depth analysisvil(2009); for legal aspects of the CFP see B&99) and Long
and Curran (2000); and for the management andypiskties, see for instance Sissenwine and Syme3),20equesne



as triangles, legal bodies as hexagons, stakehblodies as eclipses, and policy/management
bodies as ‘soft’ rectangles. The main institutioaetors of the system are the EU and the member
states (in Figure 1 Denmark is chosen as an exanfgle EU member state). However, neither the

EU nor the member states are unitary bodies.
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Figure 1: Regulation of EU Fisheries: Institutionsand Streams/Types of Interactions (DK as example)
(Nlustration of vessel from www.fiskerforum.dk)

The human system can be understood as operatisgwanal political levels. In this model three
levels have been included: EU supranational/integgamental level, EU regional seas level and
EU member state level. However, it is possiblertjua that above the EU level there is a global
international level, on which the EU has signedumber of treaties, conventions and declarations
dealing with fisheries policy and management amathgr issues. In the other end of the spectre it
would in relation to a number of EU member statesddevant to add a regional and/or local level
beneath the national level. In the example of Dekptais is not particularly relevant as fisheries
management in Denmark is highly centralised (Hedjland Raakjeer 2008)However in contrast,
the addition of a regional/local level in relatiomfor instance Spain would be unavoidable when
discussing fisheries policy and management there.

(2004), Raakjeer (2008), Gezelius and Raakjeer (2BB)hermore, a large number of articles on variaspects of the
CFP have appeared in a number of academic joufiratsand foremosiMarine Policy

 Moreover, the level on which the users of the ues® operate could be understood as a policy levelas Berg
(1999) puts it, a level of governance. Howeveminunderstanding the users are in the contexteofRP operating
not on their own political level but rather on thter levels directly through the stakeholder bsdexlipses) and
indirectly by ‘private’ interaction with primarilthe management/policy bodies (rectangles).



In the natural system, the policy levels describdve have counterparts in different scales of the
biological system of the sea. One such scale coeld fiord or a bay etc., and in the other end of
the spectrum are oceans or ultimately the globalmaaco-system. In between we have a relatively
well-defined category drge marine ecosystentsME)*, of which the North Sea is one example.
The scales of the natural system are not, howeneeessarily reflected by corresponding levels of
policy-making/management in the decision-making exahagement system.

The most prominent interactions between the hurnseries system and the natural system goes
through the extractive activities of the fishingdts of the various member states, which targlet fis
stocks connected to any scale of the natural systdher interactions include the degradation of
the marine environment resulting from destructiglihg practices.

Towards Multi-Level Governance in the CFP - or stil Top-Down
Management with the Member States at the Rudder?

The CFP can in many ways be argued to take forenadéssical intergovernmentalist, state-centric
command-and-control, top-down management systeneravimember states’ ministers in the
Council of the European Union (Council) exercis®rsg control over the fisheries management
measures, which are developed and addptemh the background of proposals from the
Commission’s Directorate-General for Maritime Affaiand Fisheries (DG MARE). The member
states are responsible for the implementation @frttres and for monitoring compliance in relation
to fishing activities taking place in waters undeeir jurisdiction, and they report back to the
Commission, which is among other issues tasked ‘mtking sure that CFP rules are effectively
implemented and that Member States set up and apgyopriate systems and rules to manage,
control and enforce the limitations on fishing pbdgies and fishing effort required by the CFP”
(DG MARE 2008).

Though situated at the top of the top-down strctagether with the Council, the Commission has
very weak powers in relation to direct control andnitoring of fishing activities compared to the
member states. Gezelius et al. (2008) analyse wutiset in the principal-agent approach the
relationship between the EU (in that analysis &eas principal) and the member states (in that
analysis treated as multiple agents) and documantthe EU, represented by the Commission, is
on crucial points in a weak positionis-a-visthe member states. One of the key findings of the
analysis is the apparent inability of the EU to cdmm member states whose implementation
practices conflict with the intention of the rules the with overall political goalbut are not
directly against the rulegin principal-agent terminology this can be rederto asnon-criminal
agency drift.** Usually non-criminal agency drift can be moderabgdamending the framework

9 The concept of a large marine ecosystem was piedésy the National Oceanic and Atmospheric Adntiation,
United States Department of Commerce, and a laggenmecosystem/LME is defined as an dfdhe ocean
characterized by distinct bathymetry, hydrologygdarctivity and trophic interactions”
(http://www.publicaffairs.noaa.gov/worldsummit/Irheml).

1 If necessary by means of qualified majority va@aV).

12 One example could be that for the most fundamewtagervation measures under the CFP, the TACsjaoids,
there are few incentives for the member statestithaheir quotas in a conservationist mannerreduce discards
(fish thrown back dead or dying in the sea becthesg are too small or the vessel does not havetadar them), at
least if the stocks in question are shared witlerothember states. Whereas the benefits of beimgtalfish even with
high discard rates are reaped by the individual bexretate, the negative impact of the non-consieniat behaviour
is shared among all the member states, who wilivecdlower quotas in the following year. This ig/pical example of



that the agents operate under to change the imeestructure or make rules less open to
interpretation. However, this has often not beessfide under the CFP, which to a wide extent
rests on sticky historical compromises. Moreovhg member states in the Council tend to be
aligned in semi-permanent groups, each able tousea@ blocking minority (Hegland 2004 and
Raakjeer 2008). Another key finding relates to thet that the Commission largely relies on the
member states themselves in the process of mamt@nd overseeing their management efforts
(although conservation NGOs can and do functiowatehdogs). The Commission does not have
the institutional capacity or legal mandate to geely monitor the member states and the member
states in the Council are traditionally reluctamt transfer ‘police-like’ authorities to the
Commission. Consequently, Gezelius et al. (2008) 2bnclude thatit is hard to escape the fact
that what seems to characterise the CFP from aqad-agent perspective seems to be strong
incentives for the agents to drift away from comagon and weak powers on behalf of the
principal to prevent this”.

At the other end of the top-down process Leque2064) argues that although administrations of
sub-national regions in some member states do maregement taskgs-a-visfisheries there is
little evidence that these administrations interdictctly with supranational EU institutions with
loss of central state control over the fisheriescgagenda as a result. Moreover, the fishermen as
recipients of the management measures are weghkigsented in the upstream policy formulation
processes. The fishermen do not have any direcinsiigheries management at EU level. Though
the Commission is in its preparatory work supported input from various sources, incl.
stakeholder fora (see Figure 1 and discussion enstétond subsection of this section), it is not
obliged to include stakeholder input in its propgesioreover, the pan-European organisation that
organises the fishermen’s organisations from thgekt fishing nations in EU, Européche, is weak
due to limited institutional capacity and strongatjreements among its member organisations, and
consequently its impact is limited. Instead thehdignen’s organisations prefer to lobby their
national administrations individually, which reinfes the member states’ governments as central
hubs in the process.

In the first part of this section, | have provideghort, general discussion of the overall framé&wor
of the CFP, which can to a large extent be undeds&s an expression of intergovernmentalism. In
the second half of the section | will briefly dissutwo specific, recent decisions in the CFP, ngmel
the decision to establish the Community Fisheriestf®l Agency (CFCA) in Vigo and the
decision to set up Regional Advisory Councils (RACghese decisions are investigated with the
aim of discussing the extent to which they repregatnleast indications of) an emerging shift from
one regime of EU fisheries policy making - nametyiatergovernmentalist regime as described
above - to a qualitatively new regime reflecting ttriteria for multi-level governance, as | have
outlined them in an earlier section of this paper.

Both decisions are, | will argue, at first sighbadly indicative of a development towards multi-
level governancg but at the same time, as will be demonstratedy #iso illustrate the strong

intergovernmentalist traits in the CFP, which, lulgbhold, at least in part stem from the ‘high
politics nature’ of EU fisheries policy. High patis can be defined in various ways but in this
context | define it as referring to policy areadjieh are seen as pivotal or highly salient by the

the “tragedy of the commons” dynamic (Hardin 1968)e EU has so far been unsuccessful in putting@antive
structure in place to eliminate this problem (Grzeét al 2008).

13 Bache and Flinders (2004a) stress the importahkeeping in mind that multi-level governance igtban analytical
model and a normative concept.



member states’ governments. Despite its modest aeasnomic importance, fisheries policy
remains a policy area where the impact of consenvamneasures can be read directly on the
bottom-line of key economic stakeholders, which mmigontribute to explaining why most EU
member states’ governments resist giving up conimothe area. Drawing on more ‘realist’
intergovernmentalist perspectives it is furthermarerth noting that fisheries issues are to a
significant extent also geopolitical issues, whaech linked to access to resources as well access to
geographical areds.

The Community Fisheries Control Agency and Agencification

Among recent developments in the CFP, the estabésh of the Community Fisheries Control
Agency” (CFCA) has been widely announced by the Commisa®m significant step towards
more uniform control and enforcement of fisherieanagement measures under the CFP. The
establishment of the CFCA is an integral elemernh@progressive implementation of the 2002/03
reform of the fisheries policy framework, and thiejeztive of the CFCA is to strengthen the
uniformity and effectiveness of enforcement acrtss EU territory. This should be done by
assisting with the organisation of operational aapon and coordination of monitoring and
enforcement activities among member states (Co@aob).

The emergence of independent agencies at EU lewebe understood as a dispersion of power
from the central state governments - one of thenihgf characteristics of multi-level governance.
Egeberg, Martens and Trondal (Undated) provideirigsl on the process of ‘agencification’ at EU
level and argue that this development is basicaltyevelopment oftransferring action capacity
from the constituent states to a new centre atsineranational level” (Egeberg, Martens and
Trondal Undated: 3). However, they also describe bte degrees of competence actually vested
with these agencies vary tremendously. Moreoveey tmention that the Commission often
considers the establishment of agencies a secaicklbernative to be pursued only in cases where
it is not possible to expand the Commission’s owwégrs in the area. This interpretation seems
highly relevant in relation to the establishmenthe CFCA.

The perception - particularly among stakeholdenst dlso among experts (see for instance
European Court of Auditors 2007) - of uneven armbmplete implementation of rules and control

of fishing activities is widely regarded as an Algs’ heal of the CFP. The widespread perception
of the existence of an uneven playing field is sieged to have led to a situation where the member
states fail to enforce the rules as vigorouslyealation to own vessels as they do in relation to
vessels from other member states - in anticipabbother member states behaving in a similar
manner and in recognition of the lacking mechanidarsensuring that this does not happen.

Although it can be questioned to what degree thia true picture of the situation, there is little

doubt that the lack of uniformity of enforcementtbé rules and penalties for breaking the rules
across the EU territory has contributed to discneglithe CFP among stakeholders. As a

consequence, the Commission has over the last eeaahtinuously argued for stronger control

and enforcement powers to be vested with them. Mewe¢he member states have generally been
reluctant to allow this, and the provisions forpastions carried out by the Commission remain

very weak under the current framework. Hegland 4£20frgues that a main explanation for this

reluctance has been opposition to awarding poikeeduthorities to the Commission, since such

authority remain strongly affiliated with the peptien of a sovereign central state.

141t should be stressed that the degree to whicketheeas are seen as high politics when discuisivagies policy
varies from member state to member state as rgadmtumented by McLean and Gray (2009).
15 Operational from 2007 in Brussels and physicadyup in Vigo, Spain, in 2008.
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The powers of the CFCA are highly limited and ispecifically stated in its legal foundation that
the agency does not have the power to impose additbbligations on the member states besides
those outlined in the basic regulation of the CNRither does the agency have any powers to
sanction member states (Council 2005). The fact ths is a coordination unit rather than
operating institution is underlined by a very liadtbudget, which does not even correspond to what
Denmark alone spends on control activities (Hegkamdl Raakjeer 2008a). With its staff of 49 as of
2008 (Community Fisheries Control Agency Undatd®) agency is among the seven smallest
agencies out of 30 examined in Egeberg, MartensTamadal (Undated).

In practice the main task of the CFCA is to adgpint deployment plans’ (for specific stocks in
specific sea areas) with the aim of coordinatirgyuke of the different member states’ human and
material resources related to control and inspecii® well as solving issues related to how and
when control and enforcement activities of one memndtate may take place in waters under the
sovereignty and jurisdiction of another memberestainong other things. A joint deployment plan
should be developed as an agreement between thA @rcCthe relevant member states éyige
effect to the criteria, benchmarks, priorities acmmmon inspection procedures determined by the
Commission..."(Council 2005: art. 10). The relevant RAC(s) skldo¢ involved in developing the
plan (Council 2005, Community Fisheries Control Age Undated a). In the day-to-day work the
agency will in practice often be working directlytivsemi-independent national state agencies. As
an example, the Danish Directorate of Fisheriexysghprimary tasks are control and enforcement,
was extracted from the Danish Ministry of Fishere4995 and is currently operating on the basis
of a so-called performance contract signed withnthwistry. This contract outlines the budget and
the tasks to be undertaken within that budget. fabethat the directorate is not an integrated part
of the ministry, but operates on the basis of aregtual arrangement, is considered to secure the
necessary distance to the political system (HegéamtlRaakjeer 2008).

Based on my brief description above, the CFCA dihila range of multi-level governance
characteristics, as | outlined them earlier in graper. First of all, the CFCA can be seen as lgavin
resulted in some degree of transfer of action céipab from the central state government to other
actors, as the coordination activities that the BF@gages in are carried out in collaboration with
semi-independent national state agencies insteadn ofollaboration with the central state
governments. As described above, the Danish Dratetaf Fisheries is, as an example, placed at
arm’s length from the political system. Secondhg increased interdependence across territorial
boundaries between the EU-level CFCA and the $taed-agencies is in itself also a multi-level
governance characteristic (vertical interdependeriRatentially this can, as described by Egeberg
(2006), result in mixed loyalties on behalf of #tate agencies - creating so-called ‘double-hatted’
state agencies. Thirdly, it is expressed that Rauld be involved in the development of joint
deployment plans; this is an example of increasgwerdependence between governmental/state
actors and non-state actors (horizontal interdepece). Finally, it could be mentioned that the
agency should, among other things, employ benchsr@gkeloped by the Commission as means to
achieve its goals. The use of benchmarks is an pbeaai the alternative tools employed to reach
policy goals, which | have defined as a charadiersf the overall development towards multi-
level governance.

Consequently, the establishment of the CFCA shouldould argue, be interpreted as a move

toward multi-level governance in the CFP. Howewatithe same time | acknowledge that it remains
highly uncertain to what extent the central statwegnments are actually giving up action
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capabilities and to what extent they loose conikar the process. Although the state agencies are
at arm’s length from the political system, they mtain close connections with and remain
financially dependent on the central state govemim#loreover, the CFCA cannot impose
additional obligations on the member states onofophat the member states have agreed to in the
basic regulation of the CFP. Any increase in obicges will thus have to be agreed among the
member states in the Council. Although | do regdmel creation of the CFCA as a multi-level
governance development, | therefore also regarddéwelopment to be fully reconcilable with
(liberal) intergovernmentalism in so far that itutth be argued that the member states have agreed
to nothing more than to set up an institution tailii@te cooperation to the benefit of all member
states and that they remain in control of the ec&o be able to say that the CFCA challenges the
fundamental assumptions of liberal intergovernnlema more case-based, in-depth empirical
studies are likely to be necessary.

The Regional Advisory Councils and the Wider Inclusion of Non-State Actors

The seven Regional Advisory Councils (RAC) recesty up under the CFP are stakeholder fora
consisting of representatives of the fishing indystonservation groups and other marine fisheries
stakeholders. The RACs are either organised alpegfc sea areas roughly corresponding to large
marine ecosystems (five RAEsor specific types of fisheries (two RAE It is noteworthy that
with the introduction of RACs and thereby a newitpra! level in EU fisheries management there
is for the first time an almost complete one-to-onatch between a level of management in the
governance system and a biological scale in theraledystem (see Figure 1).

The RACs were established in response to a critafuthe CFP arguing that local and regional
stakeholders were not to a sufficient degree irediuich the decision-making process. The hope was
that including local or regional stakeholders manel earlier in the process would lead to better
decisions and a higher degree of compliance, daeféeling of ownership over the rules (Hegland
2006). The RACs are, like the CFCA, among the yeshgarts of the institutional framework for
fisheries policy in the EU and also a result of 20©2/03 reform of the CFP; the North Sea RAC,
the oldest of the RACs, began operating in 20040 Tvirds of the seats in a RAC are allocated to
the fisheries sector and one third to other intsrascl. environmental NGOs. The members of the
RACs are primarily from the countries facing uptie sea area covered by the specific RAC, but
any member state can declare its interest in amyassa and thereby have stakeholders included in
that RAC (Council 2004; Hegland and Wilson 2009).

RACs were proposed by the Commission as purelysadyibodies as a tentative step toward more
stakeholder participation in developing EU fisherpolicy. The idea is that the stakeholders on a
RAC will seek a consensus about fisheries managearah policy issues and thereby allow DG
MARE to weight the political advantages of follogithe RAC’s consensus against any differences
between the consensus and other preferences of BREEHegland and Wilson 2009). The RACs
provide recommendations to the DG MARE or to natlcauthorities of involved member states,
and the RACs are in this respect authorised to gulBnommendations on request from the
Commission or from member states, as well as aof dven accord (Hegland 2006).

As with the CFCA, | would argue that the establishinof RACs must be regarded as a move
towards multi-level governance. At least, the aafsthe RACS, as described above, exhibits several

18 Baltic Sea RAC, North Sea RAC, South Western V¢aR&C, North Western Waters RAC and MediterraneAGR
" pelagic RAC and Distant Waters RAC.
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multilevel-governance features. On the most funddaielevel, the establishment of RACs
constitutes the addition of completely new teriégblayer to the CFP. | would regard this kind of
‘scale-flexibility’ and willingness to create taskecific jurisdictions as lying at the heart of tiul
level governance. Moreover, the main tool of theQRAn relation to gaining an impact on the
decision-making process remains the alternativérumeent of consensus-building: in the first
instance the RAC needs to build consensus amongatiaus stakeholder groups within it; at the
same time, however, the RAC needs to anticipateCihimission’s position so that the RAC’s
consensus does not fall too far from that. If asemsus or a ‘close-to-consensus’ can be found
between the RAC and the Commission, it could beeddhat the member states (or smaller groups
of member states) in the Council would find it pollly too costly to overrule that consensus. It
could be argued that this represents a disperdiggower from the central state governments to
other actors, i.e. the Commission and the RACs,clwhare in turn becoming increasingly
interdependent (vertical and horizontal interdegene)

However, although | will immediately beneath arghat the RACs dale factopossess some
powers, it has to be mentioned that an alterngt&repective could also be applied. Shortly after th
reform in 2002/03 - and before any experienceshentorkings of the RACs were available - Gray
and Hatchard (2003) slashed the RACs as being malyeweak embodiments of stakeholder
participation and argued that they were only gdamfpave d'miniscule role” (Gray and Hatchard
2003: 547). Rather, Gray and Hatchard saw themrmasxample of window-dressing on behalf of
the Commission. They furthermore argued that th&€Ravere likely created only with the aim of
delivering “instrumental benefits” (Gray and Hatchard 2003: 548) in the form of bette
regulationd® and greater compliance - rather than being seougllow stakeholders a real say.
Although | to a significant extent understand thargumentation in light of the non-existing
experiences with RACs at the time and the litthectiformal power they got, in my opinion the last
four years have shown that Gray and Hatchard phitde dark a picture. In particular they
underestimated the ability of the RACs to put issoe the agenda by issuing recommendations of
their own accord, as well as the power of consebsilding. Based on observations, document
studies and interviews, Hegland and Wilson (2068)udnent the development process towards a
long-term management plan for horse mackerel agueathat the RACs have significant potential.
This process, which took place in the Pelagic RAQ006 and 2007, illustrates both the ability of
the RAC - under the right circumstances and withright allies - to shape the CFP agenda as well
as the power of a consensus in later decision-rgaihthe same time, however, the authors also
recognise that the Pelagic RAC case is atypictiersense that the Pelagic RAC is one of the most
homogeneous RACs and the industry stakeholderst iamong the ones with the greatest
institutional capacity. Other RACs might find thesh@s in a less favourable position, but the
North Sea RAC, at least, has also exhibited quiteinstitutional momentum despite internal
conflicts (Hegland and Wilson 2009).

Multi-Level Governance and the CFP: Concluding Thowghts

In the first half of the previous section | askédhie examples of the RACs and the CFCA were
indicative of an emerging shift from one governdgoeerning regime to another in the CFP.
Having - admittedly briefly - analysed the two cgsey answer would have to b&:es, to some

extent.” However, the two cases do not, in my opinion, datk that what we are seeing is a shift
from an intergovernmentalist regime towards a rdaitel governance regime. Rather, the two

'8t is unclear to me why Gray and Hatchard do egard contributing to better regulations as reglaiot coming from
the participation of RACs but that does not seefetthe case.
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cases suggest to me that what we might be seeiigJifisheries policy is the emergence of an
intermediate regime, where multi-level governanbaracteristics are increasingly present - but
without fundamentally challenging the underlyingeirgovernmentalist nature of the system. The
multi-level governance system might so to speakdmsted within a (liberal) intergovernmentalist
system. In my view there is in principle nothingtlinders this interpretation. In this sense b als
reject that multi-level governance and intergovezntalism necessarily need to constitute a
dichotomy, which was to some extent the conclusio@eorge (2004), which | discussed earlier in
this paper. Compared to the dichotomy of the ealpys of EU integration studies,
intergovernmentalism in the shape of liberal inbeeynmentalism have moved towards the middle
and supranationalism has in recent years from ther side done the same under the heading of
multi-level governance.

In my account of multi-level governance earliethis paper | also promised briefly to return to the
normative perspectives. | shortly presented Tyaed Type Il multi-level governance, as described
by Marks and Hooghe (2004), and promised to retarthese different visions in the context of
CFP reform. What strikes me as most interestingriefly discuss in this context is the emerging
regionalisation of the CFP; this process is prégeapresented by the RACs (and, notably, the shift
towards an ecosystem approach to fisheries manaeweich | have not discussed in this paper).
RACs are, | would argue difficult to categorise @mse Type | or Il. Although they may be
considered embodiments of task-specific jurisdidiqType II), they are neither particularly
flexible, varying in structure, or overlap. And tha perhaps the problem and the lesson to be
learned. Maybe regionalisation of the CFP shoulditee more consequently along the lines of
Type Il multi-level governance. It might be a misception that one single model of
regionalisation (by RACS) fits the entire Europepace? As documented by Hegland and Wilson
(2009), some RACs do seem to function; howevereroRACs are much less well functioning.
Maybe the answer is that the RACs model is onlycessfully applicable certain areas or certain
fisheries? At least, this seems to be worth a dsion...
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