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Criminalization creates a prudential reason to refrain from the criminalized in order to avoid legal punishment. Prudence
is not the right reason to refrain from wrongdoing. According to Michael S. Moore these facts should lead us to affirm
the corruption thesis according to which criminalizing any wrongful conduct decreases the number of people who
refrain from the criminalized wrong for the right reason. This paper argues that Moore is mistaken. These facts do not
support the corruption thesis in any way. Rather they support the obscuration thesis according to which criminalizing
any wrongful conduct decreases the number of people who are correctly perceived as refraining from the criminalized
wrong for the right reason. This is significant since the corruption thesis is Moore’s basis for claiming that the value of
doing the right thing for the right reason grounds a pro tanto reason against criminalizing wrongful conduct. The paper
ends by reflecting over whether, and if so why, it is valuable that those who refrain from wrongdoing for the right reason
are also perceived as refraining from wrongdoing for the right reason, such that the obscuration thesis could similarly
give rise to a pro tanto reason against criminalizing wrongful conduct.

I. INTRODUCTION
The defining trait of criminal laws is that those who break them become liable to state punishment.2
Punishment is characterized by the intentional infliction of something which people are generally assumed
to have a prudential reason to avoid,3 e.g. “harsh treatment”,4 “deprivation”,5 “harm or suffering”,6
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“unwelcome consequences”,7 “pain or other consequences normally considered unpleasant.”8 It is thus a
general fact about criminalization that:
(1) The criminalization of any conduct, C, creates a generally applicable prudential reason to refrain from
C’ing in order to avoid punishment
It is widely affirmed that there is moral value in doing the right thing for the right reason.9 Morally obligatory
and morally supererogatory conduct10 has more moral value when it is motivated by certain reasons than
when it is motivated by others. Whatever the right reason to do the right thing is, it is not prudence, and it is
certainly not fear of punishment.11 While rescuing a drowning child in order to avoid punishment is, of course,
better than letting it drown, it is also worse than rescuing the child out of respect for the moral law, because
of the intrinsic moral value of the child, or whatever the right reason to rescue drowning children is.12 Thus,
the following claim is fairly uncontroversial:
(2) Prudence is not the right reason to refrain from wrongdoing.
The aim of this paper is to discuss what, if any, implications (1) and (2) have for the justifiability of
criminalizing wrongful conduct. Prima facie these facts seems to put the criminalization of wrongful conduct
at odds with the moral value of doing the right thing for the right reason. When the state criminalizes some
wrong it knowingly and intentionally creates a prudential reason to refrain from the criminalized wrong.
Perhaps the state even creates this prudential reason in order to give people an additional reason to refrain
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from the criminalized wrong.13 However, (2) tells us that it would be better if none of those who refrain from
the criminalized wrong are motivated by the prudential reason created by criminalization. According to many,
most prominently the great legal scholar Michael S. Moore, (1) and (2) should therefore lead us to affirm:14
The corruption thesis: The criminalization of any wrongful conduct, V, decreases the number of people
who refrain V’ing for the right reason.
This paper argues that this is mistaken. Far from providing a conclusive reason to affirm the corruption thesis
(1) and (2) do not even support the corruption thesis. Rather these facts support:
The obscuration thesis: The criminalization of any wrongful conduct, V, decreases the number of
people who are correctly perceived as refraining from V’ing for the right reason.
The failure of the corruption thesis undermines Moore’s claim that the value of motives is among the values
lending moral weight to a presumption of liberty, the standing case against criminalization that must be
overcome in order to justify criminalization.15 The value of motives cannot lend weight to a presumption of
liberty unless this value is in conflict with the criminalization of wrongful conduct and the corruption thesis
is necessary to explain why there is such a conflict. The obscuration thesis is of interest because it draws
attention to a hitherto overlooked but ubiquitous consequence of the criminalization of wrongful conduct,
and because it provides a compelling explanation of why the corruption thesis seems plausible in light of (1)
and (2), even though it is not supported in any way by these facts. What is far more interesting, however, is
that if it is more valuable to refrain from wrongful conduct for the right reason if one is also perceived as
refraining from wrongful conduct for the right reason then the obscuration thesis also lends weight to a
presumption of liberty. I argue that this is plausibly the case, and that the obscuration thesis is, in fact, the
best explanation of why some wrongful failures to perform certain actions should not be criminalized. Thus,
(1) and (2) does cause the criminalization of wrongful conduct to interact with the value of motives in a
problematic way after all. Moore turns out to be right that the criminalization of (some) wrongful conduct
causes choices to refrain from that wrong to lose some of their value in virtue of creating a prudential reason
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to refrain from the criminalized conduct. However, the problem is not that the creation of a prudential reason
corrupts motives, but that it obscures them.
The paper proceeds as follows. Section II provides a typology of the different ways in which the
criminalization of wrongful conduct can affect people’s motives for refraining from that conduct. Section III
argues the corruption thesis is not supported by (1) and (2). Section IV argues that (1) and (2) instead supports
the obscuration thesis. Section V argues that it is valuable that those who refrain from wrongdoing for the
right reason are also perceived as refraining from wrongdoing for the right reason, and that the obscuration
thesis can therefore give rise to a pro tanto reason against criminalizing wrongful conduct.

II. NINE WAYS TO REACT TO CRIMINALIZATION
Imagine a scenario in which the wrong, V, is not criminalized and one in which V is criminalized. Any given
person can either refrain from V’ing for the right reason, refrain from V’ing for the wrong reason, or V. She
might do the same thing in both scenarios, but this need not be the case. Since it is not possible to do what
is wrong for the right reason, she cannot v for the right reason.16 Thus, it is possible to assign everyone to
one of nine different groups with respect to any given wrong. These groups are as follows. The Saints who
refrain from V’ing for the right reason regardless of whether V criminalized; the Corrupted who refrain from
V’ing for the right reason if V is not criminalized, and refrain from V’ing for the wrong reason if V is
criminalized; the Fallen who refrain from V’ing for the right reason if V is not criminalized, and V if V’ing is
criminalized; the Redeemed who refrain from V’ing for the wrong reason if V is not criminalized, and refrain
from V’ing for the right reason if V is criminalized; the Prudent who refrain from V’ing for the wrong reason
regardless of whether V is criminalized; the Anarchists who refrain from V’ing for the wrong reason if V is not
criminalized, and V if V’ing is criminalized; the Repentant who V if V is not criminalized, and refrain from V’ing
for the right reason if V is criminalized; the Scoundrels who V if V is not criminalized, and refrain from V’ing
for the wrong reason if V is criminalized; and the Unrepentant who V regardless of whether V is criminalized.
People can belong to different groups depending on the wrong in question, but for each wrong everyone
belongs one and only one of these groups.
Table 1: Overview of the nine groups
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The greater the number of Corrupted and Fallen the more criminalizing V decreases the number of people
who refrain from V’ing for the right reason, since the members of these groups refrain from V’ing for the
right reason if, and only if, V is not criminalized. The greater the number of Redeemed and Repentant the
more criminalizing V increases the number of people who refrain from V’ing for the right reason, since the
members of these groups who refrain from V’ing for the right reason if, and only if, V is criminalized. The
Saints always refrain from V’ing for the right reason. The Prudent, Anarchists, Scoundrels, and Unrepentant
never refrain from V’ing the right reason.17 The sizes of these five groups are therefore irrelevant to the
corruption thesis.18
The corruption thesis is true if, and only if, the criminalization of any wrongful conduct will cause a net
decrease in the number of people who refrain from the criminalized wrong for the right reason. This is so if,
and only if, the Corrupted and Fallen outnumber the Redeemed and Repentant in the case of all moral
wrongs. The facts (1) and (2) supports the corruption thesis if, and only if, the criminalization of any wrongful
conduct causes a brute decrease in the number of people who refrain from the criminalized wrong for the
right reason because of (1) and (2), that is, some people who would otherwise have refrained from V’ing for
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the right reason will refrain from V’ing from for the wrong reason (or V) if V is criminalized because the
criminalization of V creates a prudential reason to refrain from V’ing. This is so if, and only if, (1) and (2) jointly
explain why there are some Corrupted and Fallen.

III.

THE CORRUPTION THESIS

Moore’s statement of the corruption thesis can be found in the following passage:
Autonomous action in this [Kant’s] sense is doing right actions for right reasons. Such autonomous decision – in
the sense of acting out of a concern for morality and not merely out of prudence – is an important moral
desideratum, and state coercion always renders such decision-making less likely.19

His justification can be found a few paragraphs earlier:
[L]egal coercion always diminishes the possibility of attaining morality’s highest value [doing the right thing for
the right reason], because the law’s coercive sanctions induce many to act for those merely prudential reasons
(fear of punishment) that have no moral worth. 20

These quotes indicate that Moore is not only claiming that (1) and (2) support the corruption thesis, but that
these facts are sufficient to justify it. In virtue of these facts the criminalization of any wrong, V, will make
more refrain from V’ing out of prudence, which means that less will refrain from V’ing for the right reason.
Whatever the problems of the former claim, the latter is surely more problematic. Even if we take Moore’s
claims at face value all they show is that we should expect there to be some Corrupted when wrongful
conduct is criminalized in virtue of (1) and (2), but since the corruption thesis only holds if there are more
Corrupted (and Fallen)21 than Redeemed and Repentant this is far from enough to justify the corruption
thesis. Victor Tadros has already (successfully) taken this line of attack.22
This section shall argue that the prudential reason created by the criminalization of V cannot make
some who would otherwise have refrained from V’ing for the right reason refrain from V’ing only out of
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prudence by operating directly on their reasoning in its capacity as a prudential reason. Therefore, (1) and (2)
do not explain why any of those on whose reasoning the prudential reason created by the criminalization of
V operates directly in its capacity as a prudential reason are among the Corrupted.23 (1) and (2) neither give
us a prima facie reason to believe the corruption thesis, nor a pro tanto reason in its favor, nor do these facts
explain why the criminalization of wrongful conduct ever decreases the number of people who refrain from
the criminalized wrong for the right reason, if, indeed, that is ever the case. (1) and (2) fail to do all of those
things because they give us no reason to believe that there are any Corrupted, and, should there be any
Corrupted, they contribute nothing interesting to the explanation of why that is. In short, the facts that
criminalization creates a prudential reason to refrain from the criminalized conduct, and that this is not the
right reason to refrain from wrongdoing, are simply no reason to believe that criminalizing V causes anyone
who would otherwise have refrained from V’ing for the right reason to either refrain from V’ing for the wrong
reason or to start V’ing.
The facts (1) and (2) straightforwardly explain why the criminalization of V makes more people refrain
from V’ing for the wrong reason because the prudential reason created by criminalization operates directly
on their reasoning in its capacity as a prudential reason. A person who does not refrain from V’ing must think
that the balance of reasons favors V’ing. As (1) tells us the criminalization of V creates a generally applicable
prudential reason to refrain from V’ing in order to avoid punishment. Some of the people who previously
thought that the balance of reasons favored V’ing might consider this new prudential reason sufficiently
weighty to tip the scales, such that they now consider themselves to have more reason to refrain from V’ing.
Accordingly the criminalization of V makes those people refrain from V’ing out of prudence. As (2) tells us,
this is the wrong reason to refrain from wrongdoing. It is an empirical question whether this explanation is
correct, but those who are deterred from V’ing by the threat of legal punishment presumably reasons in this
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way. Thus, Moore is probably right to claim that the criminalization of V makes more refrain from V’ing for
the wrong reason because “the law’s coercive sanctions induce many to act for those prudential reasons […]
that have no moral worth.”24 The problem, from the point of view of the corruption thesis, is that those
whom the criminalization of V causes to refrain from V’ing for the wrong reason in this way are the Scoundrels
who would not otherwise have refrained from V’ing for the right reason. Rather they would have V’d if V’ing
had not been criminalized. Since the Scoundrels would not have refrained from V’ing for the right reason
either way they are irrelevant to the corruption thesis. In explaining why there are Scoundrels, (1) and (2)
support the claim that criminalizing V makes more refrain from V’ing for the wrong in a way that does nothing
to support the corruption thesis. In order to support the corruption thesis (1) and (2) must explain why there
are some Corrupted, but this cannot be done in the straightforward manner in which (1) and (2) explained
why there are Scoundrels.
In order for (1) and (2) to explain why there are some Corrupted, these facts must explain how the
criminalization of V can make some of those who would otherwise have refrained from V’ing for the right
reason refrain from V’ing for the wrong reason because the prudential reason created by criminalization
operates on their reasoning directly in its capacity as a prudential reason. It cannot be because the creation
of a prudential reason tips the balance of reasons of the Corrupted like it tips the balance of reasons of the
Scoundrels. For, unlike the Scoundrels, the Corrupted were already sufficiently motivated to refrain from
V’ing independently of the criminalization of V. The prudential reason created by criminalization is only an
additional reason to do what the Corrupted were already sufficiently motivated to do. Of course those who
were already sufficiently motivated to refrain from V’ing for the right reason might recognize that if they
were not, then the prudential reason would also be sufficient to motivate them to refrain from V’ing.
However, it seems implausible to hold that persons who consider the right reason to refrain from V’ing
motivationally sufficient are no longer refraining from V’ing for the right reason, if they merely recognize that
they also have a prudential reason to refrain from V’ing which would have been sufficient to motivate them
to refrain from V’ing, even if they had not considered the right reason sufficient to motivate them to refrain
from V’ing. Kant, otherwise so strict about what counts as a rightful motive, did not think so.25 Moreover as
Tadros points out one can recognize the motivational force of both moral and prudential reasons, which even
“seems to be the normal case: people typically refrain from murdering both because it is wrong and because
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they will be punished for it.”26 What matters is whether people still consider the right reason sufficient to
motivate them to refrain from V’ing, whether they also recognize the force of the prudential reason created
by criminalization is beside the point.
So (1) and (2) cannot explain why there are some Corrupted, the same way they explain why there are
some Scoundrels. But perhaps (1) and (2) can support the corruption thesis in the following way. The
criminalization of V might stifle reflection on the wrongness of V and why one should refrain from V’ing in
virtue of (1) and (2). After all someone who considers a prudential reason to refrain from V’ing motivationally
sufficient has no practical incentive to reflect on whether there is another (right) reason to refrain from V’ing,
since they consider themselves to have sufficient reason to refrain from V’ing anyway. By removing the
practical incentive to reflect on whether there are other reasons to refrain from V’ing the creation of a
prudential reason to refrain from V’ing might prevent some who would otherwise have refrained from V’ing
for the right reason from ever discovering the existence of the right reason to refrain from V’ing.27 Call this
the dulling effect. While initially promising, (1) and (2) cannot explain why there are any Corrupted by means
of the dulling effect. As part of his attack on the corruption thesis, Victor Tadros argues that “criminalization
surely sometimes improves people’s ability to act for moral [i.e. the right] reasons”,28 because criminalization
communicates “public abhorrence” which may make some people “recognize that the relevant conduct is
wrong.”29 Tadros advances this argument in support of the claim that the Redeemed and Repentant
sometimes outnumber the Corrupted. However, Tadros’ point also directly undermines the potential of (1)
and (2) to explain why there are some Corrupted by means of the dulling effect. Even if the creation of a
prudential reason not to V stifles reflection on whether there are other reasons to refrain from V’ing, the
criminalization of V simultaneously makes less reflection necessary to discover the right reason to refrain
from V’ing since it communicates public abhorrence, which facilities the realization that V’ing is morally
wrong. Furthermore, the state can directly counter the dulling effect by supplementing criminalization with
other initiatives designed to promote recognition that V’ing is wrong and of why that is,30 such as public
campaigns and compulsory education (in general or as part of the punishment of those who V).31 The public
campaigns against drunk driving during the 1980’s had great success in making people recognize that drunk
26
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driving is wrong, a success it might not have had if it had not been accompanied by the expansion of
legislation against drunk driving.32 Thus, there is even more reason to think that criminalizing V will make
more, rather than less, people refrain from V’ing for the right reason than Tadros lets on. And, what is more
important for the purposes of this paper, even less reason to think that (1) and (2) supports the corruption
thesis due to the dulling effect.
A third way in which the proponent of the corruption thesis might attempt to argue that (1) and (2)
explains why there are Corrupted is as follows. If there is no strong prudential reason to refrain from V’ing,
then one can effectively signal virtue by refraining from V’ing. The creation of a strong prudential reason to
refrain from V’ing undermines this expressive potential.33 This might make it less attractive to refrain from
V’ing for the right reason, and cause some who would otherwise have refrained from V’ing for the right
reason to refrain from V’ing only out of prudence. It has been theorized that introducing monetary payment
(which, like the threat of punishment, is a prudential incentive) for blood donations might reduce the number
of blood donors for this exact reason.34 This attempt to argue that (1) and (2) support the corruption thesis
fails for two reasons. First, there is little expressive potential in refraining from many, perhaps most, wrongs
for reasons unrelated to criminalization. This is so since there is ample prudential reason to refrain from
those wrongs even in the absence of a threat of punishment, and/or because those wrongs are so serious
that refraining from them signals little more than that one is not a moral monster. Accordingly there is little
hope of finding support for the corruption thesis across a significant range of wrongs using this line of
argument. Second, and more importantly, the desire to be seen as virtuous is no more the right reason to
refrain from wrongdoing than prudence.35 While (1) and (2) does explain why the criminalization of V makes
these people refrain from V’ing out of prudence rather than in order to signal virtue, neither is the right
reason to refrain from wrongdoing, and (1) and (2) cannot explain why there are any Corrupted using line of
argument.
I shall end my discussion here. I have found no reason to believe that the corruption thesis is supported
by (1) and (2). These facts give us no reason to believe that there any Corrupted. The prudential reason
32
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created by the criminalization of V is merely a further reason to do what those who were going to refrain
from V’ing for the right reason were already sufficiently motivated to do. It is therefore unclear how this
prudential reason can make those who would otherwise have refrained from V’ing for the right reason refrain
from V’ing only out of prudence by operating directly on their reasoning in its capacity as a prudential reason.
Thus, (1) and (2) fail to provide a reason to think that criminalization will make anyone who would have
refrained from V’ing for the right reason refrain from V’ing out of prudence instead. This does not necessarily
mean that this never happens, but when it does (1) and (2) does nothing to explain why.

IV.

THE OBSCURATION THESIS

The previous section argued that (1) and (2) did not support the corruption thesis. This section shall argue
that (1) and (2) do support the obscuration thesis, that is, that the facts that criminalization creates a
generally applicable prudential reason to refrain from the criminalized conduct and that this is not the right
reason to refrain from wrongdoing support the proposition that the criminalization of any wrongful conduct,
V, decreases the number of people who are correctly perceived as refraining from V’ing for the right reason.
The previous section argued that while (1) and (2) give us no reason to believe there are any Corrupted,
these facts give us a reason to believe there are some Scoundrels. The argument that (1) and (2) supports
the obscuration thesis takes its starting point in this observation. The greater the number of Scoundrels with
respect to V, the more criminalization increases the number of those who refrain from V’ing for the wrong
reason. This is so since Scoundrels refrain from V’ing for the wrong reason if, and only if, V’ing is criminalized
(whereas they V if V’ing is not criminalized). Ceteris paribus the more criminalizing V increases the number
of those who refrain from V’ing for the wrong reason, the more it decreases the probability that any given
person who refrain from V’ing does so for the right reason. In giving us a reason to believe there are
Scoundrels, (1) and (2) thus support the claim that criminalizing V will decrease the probability that any given
person who refrains from V’ing does so for the right reason.36
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Note that (1) and (2) support, but do not justify the claim that criminalizing V will have this effect. Whether
criminalizing V will actually decrease the probability that any given person who refrains from V’ing does so for the right
reason is an empirical question which cannot be fully answered from the proverbial armchair. It may be that there are
so many Redeemed and Repentant that the criminalization of V increases, rather than decreases, the probability that
any given person who refrains from V’ing does so for the right reason. My claim is merely that (1) and (2) support the
claim that the criminalization of V decreases this probability, because these facts give us a reason to believe that
criminalization increases the number of those who refrain from V’ing for the wrong reason, without giving us any reason
to believe criminalization will cause a comparable increase in the number of those who refrain from V’ing for the right
reason. This might or might not be the case, but if it is the case then it is in virtue of other facts than (1) and (2).
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In addition to supporting the claim that the criminalization of V decreases the probability that any
given person who refrains from V’ing does so for the right reason, criminalization also increases the difficulty
of identifying those who refrain from V’ing for the right reason in virtue of (1) and (2). Those who refrain
from V’ing for the right reason can (normally) be fairly easily distinguished from those who V, since the
difference is one of externally observable conduct. Distinguishing those who refrain from V’ing for the right
reason from those who refrain from V’ing for the wrong reason is likely to be more difficult. Because it makes
the Scoundrels refrain from V’ing for the wrong reason, rather than V, criminalizing V makes it harder to
distinguish those who refrain from V’ing for the right reason from the Scoundrels.37 However, there is a much
more important way which the creation of a prudential reason to refrain from V’ing also increases the
difficulty of identifying those who refrain from V’ing for the right reason. Suppose there was no reason to
refrain from V’ing other than the right one. In that case one could identify those who refrain from V’ing for
the right reason simply by identifying those who refrain from V’ing. Under such circumstances it is easy to
see how criminalizing V would greatly increase the difficulty of identifying those who refrain from V’ing for
the right reason simply by creating a wrong reason to refrain from V’ing where there was none before. Most
of the time, however, there will be other prudential reasons to refrain from wrongdoing than the desire to
avoid punishment, and the prudential reason created by criminalization will merely be one among several
potential prudential reasons to refrain from V’ing. However, the prudential reason created by criminalization
is special in three ways, each of which increases its impact on the difficulty of identifying those who refrain
from V’ing for the right reason.
First, the prudential reason created by criminalization applies to virtually everyone. The entire system
of criminal justice is built on the assumption that punishment is something virtually everyone desire to avoid.
Other prudential reasons will rarely, if ever, apply as generally. While it is possible to imagine many potential
consequences of V’ing that most would probably desire to avoid, e.g. being informally sanctioned, 38 and
which could thus be a source of a prudential reason to refrain from V’ing, few desires will be as universal as
the desire to avoid punishment, which, by definition, is something to be avoided. Nor is it as certain that
those who V will suffer those potential consequences as it is that they will face punishment if V’ing is
criminalized. This is both because there might be some social contexts in which V’ing is not informally
sanctioned, perhaps even some where it is approved of, and because the chances of V'ing undetected by
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It is, of course, equally true that in making the Anarchists V, rather than refrain from V’ing for the wrong reason, the
criminalization of V makes it easier to tell the Anarchists apart from those who refrain from V’ing for the right reason.
However, whereas (1) and (2) is a reason to believe there are Scoundrels they are actually a reason against believing
there are Anarchists.
38
Here to be understood as sanctions which are extralegal, but not illegal, e.g. being fired, excluded from one’s social
circle, or acquiring a bad reputation.
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those private persons, or groups, who would informally sanction V’ing is typically much better than V’ing
undetected by a state committed to identifying and punishing criminals.
Second, the creation, and presence, of the prudential reason created by criminalization is publicly
announced,39 whereas the presence of other prudential reasons are not. When V is criminalized everyone
knows that virtually everyone, including herself, has a prudential reason to refrain from V’ing. Since there is
no similar public announcement of the presence of other prudential reasons to refrain from V’ing, people
might not know that these prudential reasons apply to them, and it will both be uncertain to others whether
any given person has any given prudential reason to refrain from V’ing, and, if so, whether this person knows
she has it.
Third, the prudential reason created by criminalization is often extraordinarily forceful. Any informal
sanctions which even came close to being as harmful and stigmatizing as the more severe forms of criminal
punishment,40 would themselves be criminal to inflict on others. While there are many potential prudential
reasons to refrain from most wrongs even in the absence of criminalization, it will toften be unclear to others
what, if any, prudential reasons a given person considers herself to have to refrain from V’ing and how strong
she considers those reasons to be. By contrast, the prudential reason created by criminalization applies to
virtually everyone, is generally known to apply to virtually everyone, and is likely to be extraordinary powerful.
When V is criminalized prudence will therefore always be, and be known to be, a possible explanation of why
any given person refrains from V’ing, whereas this will rarely be the case in the absence of criminalization.
This causes the criminalization of V to increase the difficulty of identifying those who refrain from V’ing for
the right reason,41 and to decrease people’s inclination to believe that any given person who refrains from
V’ing does so for the right reason.
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And otherwise justified laws will be public (Lon L. Fuller, The Morality of Law (New Haven, Connecticut: Yale University
Press, 1964), 49–51; Moore, Placing Blame, 660.)
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For instance Feinberg points out that punishment brand the convicted with “society’s most powerful stigma and
undermine his life projects, in career or family, disastrously.” (Feinberg, Harm to Others, 3.) See also Husak,
Overcriminalization, 57; 77-103; Simester and Von Hirsch, Crimes, Harms, and Wrongs, 3–16; Jonathan Schonsheck, On
Criminalization: An Essay in the Philosophy of the Criminal Law, Law and Philosophy Library, v. 19 (Dordrecht ; Boston:
Kluwer Academic Publishers, 1994), 1–6.
41
This is based on assumption that judgments concerning whether a given person who refrains from V’ing does so for
the right reason are largely based on whether other (likely) motives could explain why that person refrained from V’ing.
This raises the problem that the criminalization of V might not increase the difficulty of identifying those who refrain
from V’ing for the right reason, if information about who V’d before V was criminalized is available. Suppose Albert
refrains from V’ing and Betty must form a belief about his motive. If Betty knows that Albert also refrained from V’ing
before V was criminalized, an action which could not have been motivated by fear of punishment, then Betty can rule
out this explanation of why Albert refrains from V’ing after criminalization also, and criminalization has not increased
the difficulty of discerning whether Albert refrains from V’ing for the right reason. However, such information is only
available to people who knew each other prior to the criminalization of V. The criminalization of V would still make it
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If the criminalization of V decreases the probability that any given person who refrains from V’ing does
so for the right reason, makes it harder to distinguish those who refrain from V’ing for the right reason from
those who refrain from V’ing for the wrong reason, and decreases people’s inclination to believe that any
given person who refrain from V’ing does so for the right reason, then the criminalization of V will decrease
the number of people who are correctly perceived as refraining from V’ing for the right reason. In virtue of
(1) and (2) there is reason to expect the criminalization of V to do all of those things. (1) and (2) thus support
the obscuration thesis.
These facts are, however, not sufficient to justify the obscuration thesis. While (1) and (2) give us a
reason to believe there are some Scoundrels, and no reason to believe to believe there are any Repentant
and Redeemed, the Repentant and Redeemed might nevertheless outnumber the Scoundrels. If this is the
case then the criminalization of V will not decrease the probability that any given person who refrains from
V’ing do so for the right reason. It seems unlikely, however, that this would be the case across a wide range
of cases. The best explanation of why we should expect there to be some Repentant and Redeemed is that
criminalization communicates public abhorrence at V’ing and this helps some realize that V’ing is wrongful
which enables them to refrain from V’ing for the right reason. 42 There is good reason to think that most who
refrain from V’ing if V’ing is criminalized, but who would not have refrained from V’ing if V’ing had not been
criminalized will be Scoundrels. We can hardly expect a significant number of those who would have V’d if V
was not criminalized to be very responsive to the state’s communication of public abhorrence. After all,
unlike the prudential reason created by criminalization, the moral reason to refrain from V’ing existed before
V was criminalized.43 This is not to say that criminalization will not make more people refrain from V’ing for
the right reason, but only that the fact that criminalization creates a prudential reason to refrain from the
criminalized conduct should lead us to expect that it will increase the number of those who refrain from V’ing
out of prudence even more,44 such that the probability that any given person who refrains from V’ing does
so for the right reason decreases, though the absolute number of those who refrain from V’ing for the right
reason increases.

harder for strangers to discern whether Albert refrains from V’ing for the right reason, and after the criminal prohibition
has been in force long enough, nobody would have that sort of information.
42
Tadros, “The Wrong and the Free,” 83.
43
Provided V is mala in se.
44
It is possible for the criminalization of V both to increase the number of those who refrain from V’ing for the right
reason and those who refrain from V’ing for the wrong reason by reducing the number of those who V. Since the
purpose of criminalization is often to reduce the incidence of the criminalized conduct, we should probably expect this
to be the normal case.
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Generally we should expect criminalization to decrease the number of people who are correctly perceived
as refraining from V’ing for the right reason when the two following scope conditions are met:
(A) Criminalizing V reduces the incidence of V’ing
(B) Criminalizing V reduces the proportion of those who refrain from V who do so for the right reason.
The first limit on the scope of the obscuration thesis should not bother us too much. Ineffective criminal laws
are typically problematic,45 and we are mainly interested in whether the obscuration thesis holds for
otherwise justified criminal laws. One strength of the obscuration thesis compared to the corruption thesis
is that when criminalization obscures motives, it does so in virtue of the law achieving its intended effect,
namely making those who are not sensitive to moral reasons behave morally by creating prudential reasons
to do so. The fact that the criminalization of V makes the Scoundrels refrain from V’ing out of fear of the law
is a success for the law, because it means that criminalization has caused even non-virtuous people to refrain
from V’ing. This is not true of the corruption thesis. It is hardly the intended effect of criminalizing V that
those who would otherwise have refrained from V’ing for the right reason now do so only out of prudence.
The second limitation on the scope of the obscuration thesis is a less restrictive version of a one of the
scope conditions of the validity of the corruption thesis. Whereas the corruption thesis is correct only if the
criminalization of V causes an absolute decrease in the number of people who refrain from V’ing for the right
reason, the obscuration is correct only if it causes a decrease in the proportion of those who refrain from
V’ing who do so for the right reason. Unlike the corruption thesis, the obscuration thesis is thus compatible
with the criminalization of V sometimes causing an increase in the number of people who refrain from V’ing
for the right reason. There is little reason to think that (B) fails to hold for a significant number of criminal
laws. If criminal prohibitions were generally effective at making people refrain from the criminalized conduct
for the right reason, then most of those whom the criminalization of V causes to refrain from V’ing are
convinced to refrain from V’ing because the mere communication of public abhorrence at V’ing makes them
realize why they ought not to V. However, if the prudential reason created by criminalization plays only a
minor role in reducing the incidence of the criminalized conduct, it becomes a bit unclear why the criminal
law should not just be abolished in favor of a system of mere moral appeals that people refrain from
wrongdoing, which are not backed up by any threats of punishment. After all, such a system would ex
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Husak, Overcriminalization, 145–53.
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hypothesi be nearly as effective as reducing the incidence of wrongdoing as the criminal law and significantly
less intrusive and expensive.46
Crucially the number of Scoundrels is relevant to the obscuration thesis but not the corruption thesis.
For the fact that criminalization makes the Scoundrels, who would otherwise have V’d, refrain from V’ing out
of prudence makes the criminalization of V decrease the probability that any given person who refrains from
V’ing does so for the right reason, which, in conjunction with the difficulty of discerning people’s motives for
refraining from V’ing, makes it less likely that those who refrain from V’ing for the right reason are correctly
perceived as refraining from V’ing for the right reason. Conversely Scoundrels are irrelevant to the corruption
thesis, for while the criminalization of V will make them refrain from V’ing for morally worthless prudential
reasons, the alternative is not that they refrain from V’ing for the right reason, but that they V.

V. SHOULD WE CARE WHETHER THE OBSCURATION THESIS SUCCEEDS?
So far it has been argued that (1) and (2) does not support the corruption thesis, but supports the obscuration
thesis. Since it is widely acknowledged that it is more valuable to do the right thing if one does so for the
right reason,47 it is clear why there would be something regrettable about decreasing the number of people
who refrain from wrongdoing for the right reason. It is therefore obvious why we should care about whether
the corruption thesis succeeds. It is less clear that it is valuable that those who refrain from wrongdoing for
the right reason are also perceived as refraining from wrongdoing for the right reason. It is thus less clear
that it matters whether the obscuration thesis succeeds. This section argues that it is generally valuable that
those who refrain from wrongdoing for the right reason are also perceived as refraining from wrongdoing for
the right reason. Accordingly the obscuration thesis gives rise to a general pro tanto reason against
criminalizing wrongful conduct, and is, it shall be argued, in fact, the best explanation of why some wrongful
failures to perform certain actions ought not be criminalized.
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Of course, if the punishment of wrongdoers rather than the prevention of wrongdoing is the point of criminalization,
then there would still be a reason for criminal prohibitions to create these reasons as an inevitable side-effect of
punishing wrongdoers. (cf. Moore, Placing Blame.)
47
Kant, Critique of Practical Reason; George, Making Men Moral, 43–44; Hayek, The Road to Serfdom, 216; Moore,
Placing Blame, 611; 747-748; Liao, “The Idea of a Duty to Love,” 18; Tadros, “The Wrong and the Free,” 82.
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A. Does the obscuration thesis give rise to a general pro tanto reason against criminalizing wrongful
conduct?
To see why it is generally valuable that rightly motivated rightly actions are also perceived as rightly
motivated, consider the following two cases:
Angels. The Angels all extremely virtuous. Each Angel discharges her duties conscientiously, no Angel
ever wrongs another, nor does any Angel even wish to “gain unless they can do so in ways that further
the interests of the rest.”48 The Angels all behave in this manner, because they recognize the intrinsic
moral worth and dignity of each other (which is the right reason to do the right thing). Moreover every
Angel knows that this is what motivates every other Angel.
Holy Fools. The conduct and motives of the Holy Fools are just as virtuous as that of the Angels.
However, each Holy Fool wrongly believes that the virtuous behavior of every other Holy Fool is solely
motivated by prudential considerations.
The Angels seems to realize something valuable that the Holy Fools do not. It is not that the Angels are more
virtuous than the Holy Fools. If anything the Holy Fools are even more admirable than the Angels, since they
behave virtuously even though they (wrongly) believe that their companions will not reciprocate. Unlike the
Angels, however, there can be no civic friendship based on mutual virtue among the Holy Fools.49 Even
though each Holy Fool is virtuous, the belief of each that she is the only virtuous Holy Fool precludes a
common sense of “trust and the feeling that ‘he would never wrong me’”50 from arising among them. It also
seems to me that this prevents the Holy Fools from realizing the value of fraternity amongst themselves,
insofar as realizing this value does not only require that none of the Holy Fools would wish to become better
off, unless they can do so in a way that benefit everyone, but also that the Holy Fools recognize that the other
Holy Fools share this attitude. There is value in bonds based on mutually recognized virtue(s), which is
promoted by rightly motivated rightful actions, but only if these actions are also perceived as rightly
motivated. If criminalization decreases the number of people who are correctly perceived as refraining from
V’ing for the right reason, it conflicts with this value. Such a conflict is a pro tanto reason against
criminalization. Thus, the obscuration thesis gives rise to a general pro tanto reason against criminalizing
wrongful conduct.
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John Rawls, A Theory of Justice, Original ed (Cambridge, Mass: Belknap Press, 2005), 105.
Of the kind that Aristotle considered superior, Aristotle, The Nicomachean Ethics, ed. W. D. Ross and Lesley Brown
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B. Does the obscuration thesis explain why some wrongful conduct ought not to be criminalized?
This is not to say that such a pro tanto reason against criminalizing wrongful conduct is of any significant
weight in the case of most wrongs. Whatever value there is in those who rescue others from drowning
children for the right reason being correctly perceived as virtuously motivated is dwarfed by the value of
people being rescued from drowning. Thus, the question of whether we should care whether the obscuration
thesis is true has not been settled. Initially, we might note that even if the pro tanto reason against
criminalizing wrongful conduct based on the obscuration thesis was never of much weight on its own, it could
still make a practical difference as a necessary part of a set of reasons that are jointly sufficient to outweigh
the reasons in favor of criminalization. What is more interesting, however, is that in the case of some types
of wrongs the pro tanto reason against criminalization based on the obscuration thesis is weighty indeed.
Indeed, the fact that criminalizing V decreases the number of those who are correctly perceived as refraining
from V’ing for the right reason turns out to be the best explanation of why certain wrongs ought not to be
criminalized.
Some types of conduct derives much of their value from being correctly perceived as performed for the
right reason. Consider the act of bringing flowers for one’s spouse. Suppose Albert brings his wife, Betty,
flowers. Receiving flowers from one’s romantic partner is typically valuable as an expression of affection (or
some related positive attitude). The value of Albert bringing Betty flowers seems to not only depend on Albert
actually being motivated by affection, but also on Betty believing that Albert brings her flowers out of
affection. If Betty does not believe this, but instead believes that Albert brings her flowers because his
employer threatened to fire him if he did not, then the gesture will lose much of its value. Crucially something
of value seems to be lost even if Betty is mistaken.51 Because the value of bringing one’s spouse flowers
depend on it being correctly perceived as rightly motivated, the obscuration thesis is sufficient to explain
why it should not be made legally obligatory to bring one’s spouse flowers at least once a month.52 While
there is no reason to expect that such a law would cause those who would otherwise have brought their
spouses flowers out of affection to do so only out prudence, it will make everyone bring flowers for their
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Some would perhaps want to say that though Betty cannot realize this value unless she believes that Albert brought
her the flowers out of affection, they do have value none the less. I do not think this is very plausible. It is not that I deny
that some things are like that. The autonomy of persons who do not value their autonomy is still plausibly valuable. But
(in this case) receiving flowers is valuable because it is an expression of affection. When Betty does not believe that
Albert brings her flowers out of affection then it is not the case that Betty fails to realize the value of this expression of
affection, rather the gesture does not succeed at expressing affection in the first place.
52
Though the obscuration thesis is not necessary, there are many good reasons not to compel people to bring their
spouses flowers.
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spouses regardless of whether they feel any affection. This makes the gesture ineffective as a vehicle for
expressing affection. Since this was the whole point of the practice, the value of bringing one’s spouse flowers
is undermined.
The example of flowers illustrates how the obscuration thesis explains why making conduct legally
obligatory undermines the very possibility of using the conduct as a vehicle to express some positive
attitude,53 like love, friendship, gratitude, because it will give everyone a prudential reason to engage in the
conduct regardless of their attitudes.54 While failing to bring one’s spouse flowers every once in a while is
not wrongful,55 failure to express a positive attitude can be morally wrongful. For instance, failing to express
gratitude when gratitude is due is (at least sometimes) wrongful. It seems to me that this is the best way to
make sense of the following remark by Robert P. George:
[G]overnments have conclusive reasons not to attempt to enforce certain obligations whose meaningfulness
depends on the parties fulfilling their obligations freely [… since this] would have the effect of robbing these
important practices of their meaning and value in social life 56

Prima facie the claim is problematic because it relies on a false opposition between fulfilling obligations freely
and enforcing those obligations. If I am forced to X but would have X’d regardless of whether I was forced,
and I know this, then it is unclear in what sense I do not X freely. Denying this has the implication that nobody
freely chooses not to murder, which seems rather absurd.57 However, George’s remarks can be, charitably if
a bit creatively, reinterpreted as pointing out that the obscuration thesis gives rise to a conclusive reason not
to attempt to enforce obligations to express a positive attitude, since the creation of a prudential reason to
do this undermines the value of such expressions. The examples George provides – obligations to express
gratitude and to acknowledge achievements58 – fits with such a reading. Expressions of gratitude and
acknowledging achievements are prime examples of conduct which has no value if it is not correctly
perceived as rightly motivated by gratitude and regard for achievements. George’s remarks are thus best
made sense of in light of the obscuration thesis.
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This is supported by Bénabou and Tirole, “Incentives and Prosocial Behavior.”
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Admittedly most wrongful failures to express a positive attitude will not be seriously wrongful.
Criminalizing such failures will tend to be unjustified for reasons unrelated to the obscuration thesis.
However, the obscuration thesis might be the best explanation of why wrongful failures to express love ought
not to be criminalized. It is plausible that we are sometimes morally obligated to express love. Liao argues
children have a right to be loved and that this generates a corresponding duty which is primarily borne by
the parents.59 He summarizes the current knowledge about children’s need for love as follows:
Children who did not receive love but only adequate care became ill more frequently, their learning capacities
deteriorated significantly; they became decreasingly interested in their environment; they failed to thrive
physically by failing to gain weight or height or both, they suffered insomnia; they were constantly depressed;
and they eventually developed severe learning disabilities. 60

Based on this it seems that it is not only gravely wrong, but also severely harmful for parents to fail to
discharge this duty. This duty has been legally enforced in at least one case namely in a 2012 verdict by the
Brazilian Supreme Tribunal of Justice which ruled that a father was liable to pay the equivalent of $87.000
U.S. to his adult daughter for failing to discharge his duty to “show warm affection and concern.”61
The obscuration thesis highlights a significant problem with legally enforcing duties to love one’s
children. Expressions of love lose some of their value if they are not perceived as motivated by love even if
they are actually thus motivated. Creating a prudential reason to express parental love causes parents to
have a prudential reason to express love for their children regardless of whether they actually love them.
This undermines the significance of expressions of parental love as indications of genuine parentqal love and
threatens the value of the practice which it was supposed to protect. The obscuration thesis thus explains
why the value of the expression of parental love would be undermined if such expressions were made legally
obligatory. It seems to me that this is the best explanation of why parents’ duties to love their children should
not be legally enforced. Since it is both wrong and harmful not to love one’s children legally enforcing the
duty to do so neither conflicts with the wrongness constraint nor the harm principle. Neither is it plausible
that duties to love should not be enforced because it is outside of parents’ control whether they feel love,
for as Liao has argued at length this claim false.62 Thus, the example of wrongful failures to love one’s children
demonstrates the practical relevance of the obscuration thesis.
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The first draft of the Mexican “General Law for Women’s Access to a Life Free of Violence” provides
another real life example of the relevance of the obscuration thesis. The draft contained the following
definition of psychological violence:
[A]ny act or omission that harms a person’s psychological stability, and which can constitute negligence,
abandonment, constant carelessness, jealousy, insults, humiliation, diminishment, marginalization, disaffection,
indifference, infidelity, destructive comparisons, rejection, restrictions to self-determination, and threats, that
will lead the victim to depression, isolation, diminished self-esteem or even suicide.63

Including disaffection and indifference in a legal definition of psychological violence undermines the
connection between feeling affection towards and being concerned about one’s romantic partner and
displaying affection and concern because it creates a prudential reason to show affection and concern
regardless of whether one feels it. This increases the risk that those whose displays of affection and concern
are genuinely motivated by feelings of affection and concern are mistakenly perceived as being prudentially
motivated, depriving those displays of most of their value. This is problematic indeed. If lovers can feel the
law tonight, they might not be able to feel the love tonight.

VI.

CONCLUSION

This paper investigated what we should conclude about the criminalization of wrongful conduct in light of
the facts that criminalization creates a prudential reason to refrain from the criminalized conduct and that
this is not the right to refrain from wrongdoing. It argued that these facts did not support the claim that
criminalizing wrongful conduct caused fewer to refrain from the criminalized conduct for the right reason.
Rather they supported the claim that criminalizing wrongful conduct caused fewer to be correctly perceived
as refraining from V’ing for the right reason. It was argued that there is some value in that those who refrain
from wrongdoing for the right reason are correctly perceived as refraining from wrongdoing for the right
reason. Thus, the criminalization of wrongful conduct turned out to interact with motives in a problematic
way after all. But this interaction was explained by the obscuration thesis not the corruption thesis. Return
to Moore’s remark that

63

Patricia Olamendi Torres Delitos Contra las Mujeres (Colonia Polanco; Mexico: Unifem, 2007), Articulo 6.I, p. 17.
http://www.inegi.gob.mx/prod_serv/contenidos/espanol/bvinegi/productos/integracion/sociodemografico/mujeres/
DEL_CONTRA_MUJ.pdf (accessed 1st of July 2015)). The text is in Spanish. I am extremely grateful to Amneris Chaparro
for bringing this example to my attention, as well as providing explaining the context to me and translating key passages
(including the quoted one) from Spanish.

21

legal coercion always diminishes the possibility of attaining morality’s highest value [acting for the right
reason], because the laws coercive sanctions induce many to act for those merely prudential reasons
[fear of punishment] that have no moral worth. 64

This remark fails as an argument in support of the corruption thesis. What intuitive plausibility it has relies
on a failure to distinguish between Scoundrels and Corrupted. For the claim that criminalization causes more
to act for merely prudential reasons is intuitive in virtue of the Scoundrels, but an increase in the number of
people who refrain from some wrong out of prudence only causes a decrease in the number of people who
refrain from that wrong for the right reason if it is brought about by the Corrupted. It does not follow from
the fact that criminalization “induce many to act for prudential reasons”65 that criminalization makes fewer
act for the right reason. Moreover, the claim that that criminalization “diminishes the possibility”66 of anyone
to act for the right reason (as opposed to making it less likely that any given person will act for the right
reason) is awkward, since legal coercion does not deprive people of the control over their motives for
complying with the law. When read as an argument in support of the obscuration thesis, on the other hand,
Moore’s remark is perfectly apt. It does follow from the fact that more people act for prudential reasons that
the proportion of those who refrain from the criminalized conduct who do so for the right reason will
decrease. There is nothing weird about the claim that the creation of a prudential reason does diminish the
possibility of being perceived as acting for the right reason since other people’s perception of one’s motive
is outside of one’s control. Thus, Moore is on to something interesting and important, but it is the obscuration
thesis not the corruption thesis. Any intuitive pull of the latter is best explained as deriving from its similarities
with the latter, and I suspect that Moore (and others who make similar claims)67 are simply confusing the
two.
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